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The presumed error in tort liability between judiciary and jurisprudence

(a comparative analytical study)
M.M. Rana Hadi Abdul-Hussein Kamal Al-Din
University of Babylon / College of Nursing

Abstract
This research explores the principle of presumed fault within the framework of tort liability, as a

partial deviation from the general rule that requires proof of fault as a prerequisite for establishing
liability. The study focuses on analyzing the legal basis of this principle and examines judicial
applications in comparative legal systems, particularly Iragi, Egyptian, and French civil law. It also
evaluates the various doctrinal approaches to interpreting presumed fault. The findings indicate that
presumed fault is an effective tool for easing the burden of proof on the injured party, especially in
cases where proving fault is difficult, provided that the presumption remains rebuttable to maintain a
balance between victim protection and the defendant’s right to defense.

Keywords: - Tort liability - Presumed fault - Burden of proof - Civil liability — Jurisprudence and
comparative jurisprudence
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