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Abstract:

Organ transplants have truly opened wide horiozons for treatment, in particular, after they
moved from trial stages to being a regular practice. These practices have made notable
successes in its different types whether it is organ transplant from dead or living people to
patients whose organs are no longer functioning properly. The sources of these organs vary,
as it could be from the same individual patient or from others who are either dead or living,
which in turn may cause some legal problems, one of which is the consent of the donor, which
represent the foundation and the backbone of the human organ transplant alongside the
other requirements. There is no legislation on organ transplants that didn’t include details on
the consent of the donor, or the form and conditions of that consent. However, in some
legislations, consent did not have a comprehensive coverage, in particular, as it pertains to
minor donors. One of the key legislations that did not fully regulate consent is Iraq's
legislation, which reflects the lack of responsiveness to the purposes or the objectives of it
enactment, in contrast to some other legislations where they detailed many aspects of the
issue and provided conditions and barriers that essentially aim at maintaining the balance of
both, utiliziation of the most advanced technologies to present people with the best levels of
medicine, on one hand, and on the other hand, preserving human dignity and avoide any
intrusion on the sanctity of the human body. Diseases continue to hit the young and the old
alike, and it is expected that legislations that omitted, whether on purpose or not, the
inclusion of rules on the cosent of minor donors, to work on including them, or at least,
provide a moderate approach for the regulation of such critical issue.
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30 Foster v Harrison, 68674 Eq Mass Sup Jud Ct (1957)- Huskey v Harrison, 68666 Eq Mass Sup Jud Ct (1957)- Masden v
Harrison, 68651 Eq Mass Sup Jud Ct (1957).
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Merrill JP, Murray JE, Harrison JH, Guild WR, Successful homotransplantation of the human kidney between identical -
wins_J Am Med Assoc.1956;160(4):277—282
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Gridelli B, Remuzzi G, Strategies for making more organs available for transplantation, N Engl J Med.2000;343(6):404-0
410
Ahmadi AR Lafranca JA Claessens LA Shifting paradigms in eligibility criteria for live kidney donation; A systematic ¥
,Kidney Int, 87 (2015), pp. 31-45. review
Additional Protocol to the Convention on Human Rights and Biomedicine, on Transplantation of Organs and Tissues™
Protection of persons not able to consent to organ or of Human Origin, (E.T.S, No. 186), entered into force May 1, 2006.
tissue removal;1 No organ or tissue removal may be carried out on a person who does not have the capacity to consent
under Article 13 of this Protocol 2 Exceptionally, and under the protective conditions prescribed by law, the removal of
regenerative tissue from a person who does not have the capacity to consent may be authorised provided the following
conditions are met:i there is no compatible donor available who has the capacity to consent;ii the recipient is a brother
or sister of the donor;iii the donation has the potential to be life_saving for the recipient;iv the authorisation of his or her
representative or an authority or a person or body provided for by law has been given specifically and in writing and with
the approval of the competent body;v the potential donor concerned does not object,
dll dawillg cLacdl dclyj uLuu ol cihallg Oluidl (Ggéa ardleid eoladl JgSqgigpdl O (1 ) dalall yad cragarsd
garell llj] dyilSal pac @l danilgg dagpn Bygnag Syl ¢ Yoo 1 diw 3gaifll jia CilAs @illg VAT af) (spigdl Jundl
asSa g gm () Ladilg « ladd paldll gusl Imagmén b JAry (gillg d8dlgall gle 8)a81l Ellag X (@a gpin o gruill gl
oAlcl 3alall Lniaan lagyds &0 slacdl 093 i saaaiall dauidl Jéi jlgas Solifiwl Ciael Imil X «Ogiaalls ¢ cllis
-\ ) @ gyl azgilly dayhll gusiy Inia dlsaall gl dagadll dlguw Cilegydill (el Ol Inic Jgll LiiSay @iillg
8)ald gpill drlac §gsi Ol -Y guiall Lidl gl LAl @8liall gSu Ol -¥ dddlgall @lc 8jadll al zlia gpia agag paC
amas Ogildll Ingle yaiy dhlu ¢l gl dimll gl @uigilall ayili gl aglg 0 O3l @le Jnay ol -¢ @dliall Mlail @l
zlowll @le aii @il dlegyitill dealye ied (adlyicl pacg awéi gpuiall d8élge -0 duliSq dayyn 8)gny dniie
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Law on the Transplantation of Human Organs, 2012. §8.(1) Organ donation by persons who havenot yet reached the v
age of 18 is prohibited,

Law on the Transplantation of Organs Tissues and Cells, 2003 (last amended2012).Article 24. (1) [...](4) Organ 0
removal from a person under 18 years of age is prohibited,

reached the age of 18 can give Article 1, Anyone who has Law on the Removal of Organs, 1990 (last amended 1998y ¥
medical treatment of another consent to the removal of an organ or biological material from one’s own body for use in

person,

Law No 3984/2011 on Donation and Transplantation of Organs and Other Provisions, 2011. Article 8. Procurement of )
.organs from a living donor 1, [...] 2. Procurement may only be performed from an adult person

Law on the Donation, Procurement and Transplantation of Organs, 1997 (last amended 2012). §8-— Procurement of ¢
organs and tissues (1) The procurement of organs or tissues from a living person for the purpose of transplantation into
others is unless §8a provides otherwise, only admissible if 1, the person a) is of full age and has the capacity to consent,

[...]

Law on Transplantation of Kidneys Between Living Persons, 1967.Article 2. The donation of a kidney may be 9
authorized, provided that the donor has reached the age of majority, is in possession of the ability of discernment, is
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aware of the limitations of the treatment of kidney transplantation from a living donor and is aware of the personal
.consequences that entails his sacrifice

Code of Public Health, 1953 (last amended 2014). Article L1231-2. No procurement of organs for the purpose of £9)
donation may be performed from a living person who is a minor or on a living person who is an adult subject to a measure
of legal protection,

Law on the Procurement and Transplantation of Organs and Tissues of Human Origin, 1993 (last amended 2007). ¢V
[...] (4) — The donation and procurement of organs or non_regenerative tissue involving minors or other  Article 6. (1)
incompetent persons are always prohibited,

The Cell, Tissue and Organ Procurement, Storage and Transplantation Act, 2005 (last amended 2009).7) The donor ¥
to the procurement of candidate has full legal capacity and voluntarily expressed his written consent before a doctor
cells, tissues or organs for transplantation into the recipient [...]

only be removed Law on the Transplantation of Human Organs for Therapeutic Purposes, 2012. Article 13, Organs may*)
from an adult, provided that he has legal capacity

Law 30/1979 of 27 October on the Removal and Transplantation of Organs, 1979. Article 4/8. The procurement of ¢9
organs originating from a living donor with a view to subsequent graft or implantation in another person may be performed
if the following requirements are fulfilled; a) that the donor is an adult, [...]Reiterated in article 8 of the Royal Decree
1723/2012, of 28 December  Regulating the Activities of Procurement, Clinical Use and Territorial Coordination of Human
Organs Intended for Transplantation and Establishing Requirements for Quality and Safety [Real Decreto 1723/2012, de
28 de diciembre, por el que se regulan las actividades de obtencign, utilizacign clinica y coordinacign territorial de los

érganos humanos destinados al trasplante y se establecen requisitos de calidad y seguridad]. 2012.

person commits an offence (a) if - (i) the person removes an organ, part of an organ, or any tissue from the body of 0
a living child intending that it be used for transplantation; and (ii) when the person removes the organ, part or tissue, the
person knows, or might reasonably be expected to know, that the other person from whose body the person removes it
is a living child [...] (6) The organ or part of an organ is one that— (a) during a domino organ transplant operation, is
necessarily removed from— (i) a child [...] (b) is in turn intended to be used for transplantation in respect of another
living person,
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Law on the Procurement and Transplantation of Organs of Human Origin, 2012. 14 [...] (1) [...](2) Removal from a°9
minor or an adult who lacks the capacity to consent to an intervention because of mental incapacity or illness may be
performed upon the written authorisation of the legal representative and the approval of the Transplant Council (3) The
removal from a person who lacks the capacity to consent under subsection (2) may be authorised by the Transplant
Council when the following conditions are cumulatively fulfilled: (a) there is no other suitable donor available who has the
capacity to consent; (b) the recipient is a relative by consanguinity up to the third degree; (c) the potential donor does

not object; (d) the life of the donor is not endangered,

No. 101/2001 Act on the Medical Use of Human Tissues, Cells and Organs, 2001 (last amended 2013). §5- A minor°%
or incapacitated donor, From a minor or incapacitated person may only be procured regenerative tissue or a part of a
regenerative organ for the treatment of a life_threatening illness or injury treatment of a sibling if suitable tissue or an
organ is not available from a deceased or legally competent donor, If the donor is a minor, of an age and level of
development sufficient to decide on the treatment the recipient can also be a close family member or another close
person, Cells can also be procured in other than the above situations, if no suitable cells are available from a deceased
or legally competent donor, For tissue or organ procurement an authorisation from the Health and Social Care Council

and an authorisation from the supervisory agency are required,

Article 5, (1) Removal during life of Law Laying down Rules on Making Organs Available, 1996 (last amended 2014)31)
an organ from a minor who is twelve years of age or older is only carried out if it concerns a regenerative organ and the
removal will not have lasting consequences for the health of the donor, and only for implantation in a blood relative up
until the second degree who is in mortal danger and whose mortal danger cannot equally well be averted in another way,
The removal is only carried out after the minor has given consent and the consent of the parents who exercise parental

authority or of the guardian and of the juvenile court is obtained,

Article 145 (1) The procurement of organs, Law 95/2006 on Reform in the Health Field, 2006 (last amended 2013)°Y
tissues and cells from potential living donors who are minor is prohibited, except as provided in this Law, (2)
Notwithstanding the provisions of paragraph 1 procurement of hematopoietic stem cells from bone marrow or peripheral
may be performed on a minor who is a relative of the recipient up to the 4th degree subject to the following conditions:

[...]

Health Act nr 1202 of 14/11/2014. § 52 (1) [...] (2) Consent may be given by a person who is over the age of 18, If°%
exceptional circumstances so warrant, the procedure may be carried out with the consent of a person under the age of
18, when the consent has been signed by the custodial parent, By a person under the age of 1§ no consent can be given

to the removal of non_regenerative tissues that do not restore,

2011). § 10 (1) A donor Law on the Handling and Transplantation of Cells, Tissues and Organs, 2002 (last amended )
with limited legal capacity may not be a living donor, except under the conditions set out in paragraph 2 of this section,
(2) A person with limited legal capacity may be a living donor if; 1) procurement concerns regenerative cells or tissues

[..]

Law on the Procurement and Transplantation of Human Body Parts for Medical Reasons, 2000. Article 9, Parts of the 0
body may only be procured from a person over the age of eighteen years, provided that he is capable of judgment,
Notwithstanding the provision of the preceding paragraph, when there are legitimate reasons, regenerative tissues may
be removed from a person under eighteen years of age or a person who is not capable of judgment for the purpose of

transplantation into his brother or sister,

Act on Health Care, Services Related to Health Care and on Amendments to Certain Laws, 2004 (last amended 2014)." ¥
§ 36 Removal of organs, tissues and cells from living donors (1) [...] (2) The donor under paragraph 1 may only be a
person with full legal capacity, who has given written informed consent to removal after prior instruction, In exceptional
cases, the donor under paragraph 1 may also be a person incapable of giving informed consent based on the informed

consent of the legal representative, if a) the removal concerns regenerative tissue [...]
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Act (1995:831) Concerning Transplantation, etc, 1995 (last amended 2006). 8 § (1) An intervention for removing 9
biological material for transplantation purposes from a person who is a minor or who, because of a mental disorder, lacks
the capacity to consent may be performed only if the donor is related to the intended recipient and it is not possible to
obtain medically suitable biological material from another person, Consent for the intervention should be provided,
regarding a person who is a minor by the guardian or trustee and, for those who suffer from mental disorder, by the
trustee or custodian, An intervention may not be performed against the will of the donor, (2) An intervention under the
first paragraph may only be performed with the permission of the National Board of Health and Welfare, If the removal
concerns biological material that does not regenerate, permission may be granted only if there are exceptional reasons,
An application for authorization may be made by the guardian, trustee or administrator, Permission may be granted only

if the application was endorsed by the doctor who has the right to decide on the intervention,

Law on Transplantation, Hospital Autopsies and the Donation of Organs etc, 1793. (last amended 2008).§ 1. [,__]14)
Consent may be given by a person who is 18 years old, If there are special reasons for doing so, anyone under 18 may
give consent with the approval from their guardian or the person with parental responsibility and custody of the minor,
From a person who is under 12 years of age or who lacks the ability to provide consent, [only] regenerative tissue can be
removed [ .. ] Interventions on persons under 18 and persons who are not able to give their own consent, shall be approved
by the County Governor, Before consent is given, the person or persons who consent have been informed by a physician
about the nature of the procedure and about the consequences that this may have, The physician has a duty to ensure

that the person has understood the content and importance of the information [.. ]

Article 5, Without prejudice to the Law on the Procurement and Transplantation of Organs, 1986 (last amended 2014). 0
provisions of Article 7, removal (of organs, (...)) from living persons may only be performed from a donor who has attained
Article 7. §1. When the removal from living persons normally cannot have the age of 18 and who has given prior consent,
serious consequences for the donor (and when it involves) organs (...) that can regenerate, and when it is intended for a
transplantation to a brother or sister, it may be performed on persons who have not attained the age of 18 years, § 2. The
removal referred to in § 1 is possible only from a person who has attained the age of 12 years, is able to express his/her

will and has given prior consent to the removal,

Law Regulating the Procurement of Substances of Human Origin, 1982. Article 3, For the purposes referred to in ¥
Article 2a procurement may be performed from a minor, provided that the latter is capable of discernment and has given
his agreement in writing, that his legal representative and a committee consisting of at least three experts, including two
physicians, and appointed by the Minister of Health have authorised the procurement and that the donation is destined
for a sibling of the donor, In case of a minor over whom parental authority is exercised jointly by the father and mother,
Article 5, Before procurement, the donor and his legal their disagreement constitutes refusal of the removal, [...]
representative, in case of a minor, should be informed in an appropriate way about the possible consequences by the
physician, notably the medical social and psychological consequences, as well as about the importance which the

procurement presents to the recipient,
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