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Abstract:

This study deals with determining the legal scope of qualified acquisition
holding in banks, this modern term (qualified holding) that came to our
legislation under the order of the Coalition Authority, specifically in Banking
Law No. (94) of 2004, along with other terms such as the term banking
guardianship and the term bank, which were not known. The wisdom

behind defining this term (qualified holding ) is based on ensuring that the
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people who will have the ability to control the bank’s policies and control
the decisions issued by the general assembly due to the influential
percentage they hold that enable them to exercise dominant influence and
possessing the skills and capabilities that enable them to manage the
bank in a safe and rational manner and to limit, as much as possible, the
cases of financial distress that banks may be exposed to. The various
legislations have clarified the legal scope of the persons who will have the
ability to exercise this dominant influence and obligated each person to
obtain prior approval from the authority competent to supervise banks
before deciding to obtaining a specific percentage of the bank’s capital,
voting rights, or any percentage that enables it from exercising its dominant
influence.
Keywords: qualified holding, influence, control, effective influence,

securities.
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represent an essentially passive investment or financing device and do not otherwise
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provide the holder with control over the issuing company...."see, Electronic Code of Federal
Regulations(e-CFR) 225.2 Definition Nonvoting securities.
() Potential voting rights:" An entity may own instrument (e-g. share warrants, share call option,
debt or equity instruments that are convertible into ordinary shares) that have the potential
(if exercised or converted) to give the entity voting power or reduce another party voting
power over the financial and operating policies of another entity (potential voting rights).
Where potential voting rights are currently exercisable or convertible, they are considered
when assessing whether an entity has the power to govern another entity financial and
operating policies'. for any more about Potential voting rights, See, Deloitte Business
Combinations and changes in ownership interests. Page.24.
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) The assessment as to whether or not a significant influence over the management of a credit

institution can be exercised always comes down to a case—-by-case analysis in which all

relevant facts and circumstances should be taken into account. see, Guide on qualifying

holding procedures Banking supervision. Op.cit, page9.
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() significant influence:5-1 (Pursuant to the sector Directive and Regulation, a proposed
acquisition or increase in a holding which does not amount to 10% of the capital or voting
rights of the target undertaking should be subject to prior notification and prudential
assessment if such holding would enable the proposed acquirer to exercise a significant
influence over the management of the target undertaking whether such influence is actually
exercised or not. see, Joint Guidelines on the prudential assessment of acquisition and
increases of qualifying holdings in the financial sector. Op.cit, pagel5.
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&6 https://www.eab.europa.eu/single-rule-book-qa/-/qna/view/puplicld/2018-3762.
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) in 1970, Congress made significant amendments to the BHC Act, including revisions to the
definition of control. Specifically, Congress added to the existing two Prongs of definition of
control a new third prong. This third prong provided that a company has control over a bank
or other company if the board determines after notice and opportunity for hearing that the
company directly or indirectly exercises a controlling influence over the management or

policies of the bank or company. See, Federal, Register, op.cit, page,12399.
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(UMore for information, see, Federal Register page5-15.
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) Threats to Dispose of Securities: Historically, the board has viewed threats to dispose of

large blocks of voting or nonvoting securities in an effort to try to affect the policy and
management decisions of another company as presenting potential controlling influence
concerns if a company with control over 10% or more of a class of voting securities of a
second company threatens to dispose of its investment if the second company refuses to
take some action desired by the first company. The Board recognizes that investors
generally should be able to exit investments without raising control concerns. See, Federal
Register/ Vol.85, No.41/Monday, March 2, 2020/ Rules and Regulation. Page12407.

——
| —


https://doi.org/10.35246/jols.v34i1.131

Gsiall Al
Y oYY/ Jo¥) OealS /wabaad) dand)

(&)éabfli S alaY) daaly Ay
40 gAY ciluad palt

Lasls OIST elgus gt JS o odlie ganpdi Gl il Galad o Alagal) lial) mllacas o ()
SO G e ST ST (% ) ¢) s gyl W Bi5e s o Jaanl (g Lisina o
D s cCipaadl Bl o odoi dujlae (1o 43S Leils e das & 5l Cugeail) Bsis
Ghaly 33a% dlagall Hlall (3l Ol &3 (g cipaall Bl o Bladl gy Ladd )

Y ol Jaills Sylascadl i elgas ¢85Sl YAl (e Baal
dddes b cpfisall Galadl) 8)siag 50US (o 2SBI Cangsy cijlaall Ly pias ) draseadll (¥
Al Ggny ) bl coad d glayl alae ol il dalall Zigll & 1 g
Jas Al eV e Alls A aa3 08 Cijlad) Gl daidall dgall QAM\ 43 gl
pe) zleadl U8 auill julae ) paladll Gyl ggiady cdlagall glad) Glas) Gla b
Al e 508 sy 9 2sag Glaa s ABlsall 02 e Caaglly clagall Blaad) luasly

iradl Jeall calilliig

o) (8 Aealiaall Alls alain Al 2 g¥) cilasyiil) ) dlagall Hlad) mlhaas Jual aay (¥
Lles lgaabial = (il Luw @ o Loupdn Taoas 5aaas Jawy 0L Glaasall Jle
Ol (A gyl By ) o Bl by Cpad) Hla) o Gasgall 358
Ll 2)ls Yoo i (18) a8y Ol 8 galaiy clgungill s (e ellacad) 138 Cajleadl)
ol Cipladll 8 ASL el . (Aagall slall )y AEL) cilt) olging St L
LaSaall dgall Juss (gl o(Brlasal) ) Olgias ding g AnaY) byl & g e
claadll (s A1 Sleansill 3 3)lsl) mllaadl co il DA g ccipeadl Bl B
(Aagal) Blaad) CluaSly ASLal) cihans) o Cpas be agasll jels (Sopa¥) aupiall & g jaall
el Cojladll ()58 g il sl (g3

A8 0 Y) 05 Y Alagall load) LSl ¢ adsl) jlaeV) e 36 ol dlagd) slall (€
YV oalai sd b o) us Glaiag cCapad) 51 Aghue Jesd e ooyl (alisd)
)l A adall (56 (e B 59y ) Chrgs Laily ccipuadll Bl o lasdl gia
adadladl) o Ll dpasall cally cBlagall (he dllig dlagall Hlall Gluas) b agl
Jan Ladly &sl) G i Y oasls ey pe Sload Aaalis dade Bl Capead Bl e
Glls i agile g Blalls Shain¥) &l bl L 13 i aghyge 4Sker Lo ke pgal
sl julee ) Same agegiadg hall (a0 clidl ) el




i juaall 8 Ala gall 5 jLal) Sy (3 il  glall

Cpal @80 palld 3 8 sl Haiy B3 ga Baladlae 4 lae - A gild Ealy
1Cls i) L

zett Ligild Laase (05S0 Jeaie JS0 Alaall lal) alSaf ol ald ol o) 8y pun
cardy Blall Qlaas) aldly Hlaill die 4l o)l Jhall (al clidl Jladl)
s o)ral Jobi (3 alaill 138 ey of 2 pSae 5518 Al slagh dealsal
a0l Laal)

Cilad) Jodis 5 Zllall ilosns bl mand Salis ()50 AU 130 (ke 85505 asessi ()
LY dega 0585 SAT dga Ay (@il lasa A58 Al L) cilS)dg
Ll (GHall @il U8 (e lgide

sl Gl clll iy daga) Hlall Glaas) gafin ) paladY) B (@
g iy SO i) ge ran A Ha b Gy Ll Chaall b dlagal
238 e Cipaall 3 paaliuall Al dali) il dlly @) il oy AT
Aadsall 18 laa) JB ()il clill Hlas Jae 58 @l Glllall @lls e cilial e V)
coadl) ol

O ellig Baras 5ae PIa Aagall Hlall QL) il e 251l (3Sall Sl 2La (2
G A agansy Gl il Jae A zgunslly Ldladl) Gaias 8 agen o el Gl e
Aza Jalaalls 484

G o) Tae g L Alagall lall GluaS) il 8 oykai vie (g5l @il e (3
Gy GLaSY) s gy il 3 Cilasleal) Cun e dyg¥) Cilgangil) 4 ]
ol Ll lgalsiS) (goty ) Dpnail) Caneny IS Ligina ol Tamnds Lads (€13 e
28] e juleal deliad) 2y QLSY) du

sl 8 Caapail) 138 e dgng Y ccilaall (y5ilE b 3)sl) Ll 38 )5)) et olal
Lee calidy Calaall g Ud 3 A0 28,001 Lals Tasgie 3] o oy of S sSA)
2vse 058 o o B A8yl aggie of Can B (@AY Gl & Jlall ade s
A8yl e oy O Jeadiy clsiiall il ol gie aa ) Gl pead danll

Tyan LI GhsY) (o 058 3 AL
Gisall aladl) e capailly Cpliad) e L iy )l el il oL
addll aall ehaly dagall Hlall Clas) Gldl afiy agalilly Cpadl 5l
Algall G52 e Aagall Hlaall aless) @y (add IS o e eha (g o Jlllg

AR

()

——
| —



Gsiall Al
Y oYY/ Jo¥) OealS /wabaad) dand)

(&)éabfli S alaY) daaly Ay
40 gAY ciluad palt

I e 05 @l agudll Cuseaill (Bging LY ald G e ailon ae disdl
ASLay # gansal)
laad)

L pad) Bl abadd) Yyl

rdalad) gy

lary c(@seiall ASe (Alhe Asils Auhyy/dn)anll CIGAEN ¢ SlasS i gl L3 )
XY oL

duagill ls Ll (AL 3hsY) ddaina By (Sl AUl ¢ (gousgall maal] (5368 e .2
A ERY F I

) i (Airal) 35530 caaltl) ehall (Aplail) ClSHal Ae guge cipali Gald) Lo oaldl) -
Yoo by dddgiall sl cypdia ualill Gasass

AT laall Jla i€l Oz e@lal) Gl 8 Suagll cada JUS ilaeas ¢

G s sl 8 Al @hsY) Jelnd sl aladl) ¢ laisdll Ces )l e a2 -0
YooY cduall byl

Alatl) SN o saldl] Aaans 3

AN ) il dealudl SIS A oo sl adanl) AaHAY daae ol L2V
oA ke caglly Sl

Sl (gieall Gl )l (dlay) il 8 LagalSaly clviadly agad) (Al dena o 2ea] —A
(AY ) £V 1k (gl

el dagill iy bl 3heY) derd A sl 550 cueal) me dlall 2o edle a4
Yoo ¥ Dl

CESI 1y ¢ GBS ¢ lae Ay cdatluall A5 8 aaluall diles Cppal 2ana ales Y
Y WVeahlaY) - pas ccbiaaplly clid la (dgilal)

bl )y Aedlial) (il sgun (b Aedliall 5aiall ilojlaally SISV (BLA (538 e 3 =)
Vo caaygilly aall RN s (Al
e Al lal e dalal) clpal sphasad A glall culsal) ) el CAlA el I -y Y

YY) bl aluball S




i juaal) 8 A8 pal) 3 JLal) ludSY 5 gildl) GUail
Cpal @80 palld 3 8 sl Haiy B3 ga Baladlae 4 lae - A gild Ealy
clall ypdia (agal)ilind) AN dglal)l Gl$HAY desuse (il bl ol - €
YooY vl (ol eiald) cdadgaaldl
Chsdia Nl (lie A58 dulyy et luall SIGAN 5 aalad) (Bgba caula alnl ()8 Y0
Yo Adgggall lall
psill dasyal) dagill ls dyylaill el b ddliall e oy Mgaiad) ¢ g plen 2 =11
VoYY ¢ pan ¢ il
Al Al Ay cApadlil) o) A haseed) 3S5al) (Dl self ¢ sasga IS5 aluen 03 =Y
XYY (gpad) Audlia) dlea Slga oo Balall cluhally LA esia b A3l
Lon g (Bhed ABED 5lg (uasgal) Aiylal) e agd) allall dluaid (CigigulilS cpilla —) A
(pae Baaall daalall (A peadl SR Uil ilaas B)) debld L2 -)4
XY ey
tCDaally Egand
Db 3l ega (& @dally LB Hen duglall ye dudpaall Cllasll aad Gadg b a )
Byad) daala ¢ oaalall SLaiBY) Ao 3 jsdite Cuny (el Cijleaal) 8 due Sl 1))
ATF a YO Y LYY
(et lsal) 4,80 e dgaliinall 403l A ggunall cdasile (an) Jagig astli) daolas) asaly) .o =Y
YY) aaell cdpaliadl L) askell ) (geadll Ao
Ol syn b Al WESHE o i) AKa) 8yl A glal) angY) ¢ ool (s2an alow =Y
Al ashell A8)Lal) dlae 3 jsdia Gany (Y410 A (V) ady aaall ShleY) Sl
YaYe A Yanedl VY alad)
Goiall Alaa & jpdia Ciny caga) gleil CDAL aaliad) (Bgis A) ¢ Sl oS L2t
XY L) ) aaalll (A S
daaluall IS8 3y o Asaial) lileal Agilally Lsbai®Y) JEY) (pany Gun 2anl -0
Clahall (3 danadie dla) Augldl) dlad) (A3lie duh G GheY) Gow b sidl)
YEY G Gl dae (Lugilll Gagadly
833 ally daalsall UGN agudd e 8 jaall Liisal) Boiall ¢ pun ialia o dena .01
(Js¥) 232l (VY dlaall colany daals —0sil AAS (L3l aglal) Alaa (B jedia Cany
https://jols.uobaghdad.edu.ig/index.php/jols .Y .V Jsy) exall

——
| —


https://jols.uobaghdad.edu.iq/index.php/jols
https://jols.uobaghdad.edu.iq/index.php/jols

Gsiall Al
Y oYY/ Jo¥) OealS /wabaad) dand)

(@Lgabfli S alaY) daaly Ay
40 gAY ciluad palt

sdia Gany ¢ Al Chraally Qi) G (RN il cgaelull alh jaje clis Lo -V

VT Oa Y1 () aaell (Y alad) cala desls Ol BIS 3
https://doi.org/10.35246/jols.v34il1.131

Ol 8 5 me (e S Sol) Jleatind Selad ¢ o pall #Ola (uigy a0 —A
TS i glal) aslall e 3 i Cang ¢ Bal ()5l Ao dulyd ¢ SISV
CY OV (YD aasd) calary daala —( gl

https://doi.org/10.35246/jols.v33i1.12

daa (A Hedie Ciny cMgainall) Hhalia (o aet lsall Ll Dlea c(s2la Pl e a4
¢ SO 2=l TV alaall colars dasls —(glall A4S (x93l o glal)
https://doi.org/10.35246/jols.v32i2.48.cY «\V

AN G5lE b datannll CHLE (o LY Ll ¢(gpmsall byl (538 Mo 2 Ve
ool alaall Sty Tnala =yl B (A gE alel) Alaa 3 sdie iny el
Yoy (oY1 aallf (g pialls
—Y11vVYa-https://search.emarefa.net/ar/detail /BIM.\ ¥+

Al ulag )
Yot A (38) db) el Cojlead) sl L
VAVT Al (V€) o8y el (5555l i) (536 Y
o) 144 @l (Y)) ady Bl ISyl opils LY

Al Cila paal)

N 99Y A (40) a8 (Gpaall Jlad) (ul) (Boue Og3lal Adagmll AU -

AAAY daud (V09) a8y (sradll GISHEN GlE Y

YaY e A (V9€) ad) spad) dilly Apadl Slealy (535l il o glal) -

(1) o GO Cond) Cipeme (518 ST Ll gl 3 syl ool daY —
A I B R GV

(lall)Y + o1 2 (AA) o8 (Sl Silly pemall Sleally (g3Spal) il (55 -0

s bty cilag )

Abai®y) Dpatill B oysg Sall & Al ial) L) ilubis aud g dls )
Noa Yoot daala ¢ yiiwala 5K

VY

——
| —


https://doi.org/10.35246/jols.v34i1.131
https://doi.org/10.35246/jols.v33i1.12
https://doi.org/10.35246/jols.v32i2.48

i juaal) 8 A8 pal) 3 JLal) ludSY 5 gildl) GUail
Cpal @80 palld 3 8 sl Haiy B3 ga Baladlae 4 lae - A gild Ealy
Goiall AS ) daia o533 dng ylal chaalisall 35580 5 JUl (l) ddabes caialy) e 00 =Y
XY bl ¢ gumdl zlall VASL dasls (Gsind) ad Ll aslalls
oalaa ) dadka o538 dag ylal Cojliadll ASa Baley Ll Jilugll ¢ ) s ailla e -
Y oY Taalan daals —glal) IS
sAaay) alaall :Lal
1) Electronic code of federal regulation(e-CFR) Title 12-Bank and  Banking
225-41
2011 dsud (0£1Y) o8y Sl elgul) (gl (¥
3) Deloitte Business Combinations and changes in ownership interests.
4) Federal Register/ Vol.85, No.41/Monday, March 2,2020/Rules and
Regulations
5) Guide on qualifying holding procedures Banking supervision.,
6) Joint Guidelines on the prudential assessment of acquisition and increases
of qualifying holdings in the financial sector.
14 gAY a8 gal)
e http//www.vernimmen .com. last visited 2/8/2023
e https:// rouwwad.com.
e https://io.hsoub.com/ELI5/50410.
e https://sj.sulicihan.edu.krd.
e www.canlii-org/ca/cas/tcc/2003tcc-20002264.html
e https://www.eab.europa.eu/single-rule—book-ga/—-

/ana/view/puplicld/2018-3762.

——
| —


http://www.canlii-org/ca/cas/tcc/2003tcc-20002264.html

	tmp.1739723762.pdf.jYNs4

