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Summary
The contract occupies an important place in the conduct of contractors, as
it is the legal means to guarantee their rights to their obligations, so the
means to ensure its transfer must be compatible with the development that
enhances the status of the contract as a legal system to preserve its unity.
Indeed, because they do not meet the status of contract transfer as a single
unit, because they are designed to deal with the transfer of debt or the
right themselves, and if they respond to the state of the contract contract
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binding on one side, they are failing to meet the provision of contract
binding binding on two sides. Thus, the new French Civil Code of 2016,
an integrated system governing the transfer of the contract, including the
obligations and rights and the subsequent insurance, descriptions and
defenses, called (the Assignment of the contract) through which the
transfer of rights and obligations from a party in a contractual relationship
to a third party Outside of this relationship, and for the purpose of
defining a comprehensive concept of contract assignment, this research
has been divided into three sections, the first of which dealt with the
assignment of the contract, and secondly we stand on the legal nature of
the contract assignment and the position of legislation. The third is
devoted to researching Contraindications the Assignment of the contract
and the legal effects arising from them
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(" Codice civile Italiano available on
https://www.altalex. com/documents/news/2014/10/29/delle obbligazioni-dei-contratti-in- generale
last visit (10/5/2019).

(®)Della cessione del contratto, Art. 1406. Nozione " Ciascuna parte pud sostituire a sé un terzo
nei rapporti derivanti da un contratto con prestazioni corrispettive, se queste non sono state ancora
eseguite, purché l'altra parte vi consenta.".

()Code civil frangais, Modifi¢ par Ordonnance n°2016-131 du 10 février 2016-art.2 ,Available on:
https://www.legifrance.gouv.fr/affichCode.do:jsessionid=FFEECFAE677955FFEBA3986919CD5
7BA4.tplefi35s 1?idSectionTA=LEGISCTA000032041424&cidTexte=LEGITEXT000006070721
&dateTexte=20161001, last visit (22L5L2019).

() " Art.1216- Un contractant, le cédant, peut céder sa qualité de partie au contrat & un tiers, le
cessionnaire, avec l'accord de son cocontractant, le cédé".

(°) " Cession de contrat act a titre onereux par lequel un tiers, le cessionnare, succeed a une
partie au contrat faisant lobject de la cession, le cedant, transformant ce tiers en partie
contractante"

See: Eric Colin Beatrice, lexique de droit civil, contrats-responsablilite, Hachette Education, paris,
1993, p.29.

(°) "Lescontrats ayant pour objet une obligation". See: Paul Raynaud, cours de, D.E.A dedroit
prive, paris 11, 1977-78, les cours de droit, p.89.

() "Dans une premiere approche, la cession de contratpeut se decontrat peut se definer
comme lacte ayant pour objet le remplacement dune partie par un tiers dans un rapport
contractuel"
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See: philippe, Laurent, cours de droit civil, obligations, 3eme edit, 1992, cujas, paris, n779, p.415.
(") " Lacessiondu bail est un cotratdune nature particuliere, comportant cession de creance au
profit ducessionnaire, mais aussi transfert a la charge de celui-ci de lobligation de payerle loyer et
dexecuter les conditions de la location". Cass 12nov.1954, D1955, 1, 22.
() "An assignment of contract occurs when one party to an existing contract (the
"assignor") hands off the contract's obligations and benefits to another party (the
"assignee') " . See: Richard Stim, What Is an Assignment of Contract, available on:
https://www.nolo.com/legal-encyclopedia/assignment-of-contract-basics-32643.html , last wvisit
(22/11/2019)
(*) "the transferability of commercial contracts, including a party's legal ability to assign its
rights and delegate its performance obligations under a contract that is silent on
transferability" See:Jennifer G. Cooper, David B. Levin, and Spencer Leach, Baker, Donelson,
Bearman,Assignability of Commercial Contracts , with Practical Law Commercial Transactions,
Practical Law Practice Note w-009-8819Westlaw © 2018 Thomson Reuters. No claim to original
U.S. Government Works, pl.
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(") " Art. 1216.- ....La cession doit étre constatée par écrit, & peine de nullité".

() UK Law of Property Act 1925. Under that section, the basic requirements for a legal
assignment are as follows:The assignment must be in writing and signed under hand by the
assignor.

() Clément Frangois, op.cit, " La cession de contrat est un contrat tripartite (art. 1216, al. ler).
L’accord du cocontractant cédé est en effet érigé en condition de validité de la cession, ce qui
signifie que 1’absence de son consentement est une cause de nullité de la cession. La cession de
contrat n’est donc pas un décalque total de la cession de créance, puisque cette derniére est un
contrat bipartite qui ne nécessite pas le consentement du débiteur cédé. L’idée qui sous-tend cette
différence de régime est que la personne du créancier est en principe indifférente au
débiteur.......Ainsi, en ce qui concerne ses conditions de validité, la cession de contrat s’approche
davantage de la délégation que de la cession de créance. L’exigence de consentement du
cocontractant cédé est toutefois assouplie par I’article 1216, alinéa 2, qui admet la possibilité¢ que
ce consentement soit donné de manicre anticipée. Les parties pourront ainsi prévoir, en concluant
le contrat, que celui-ci pourra étre cédé. Dans ce cas, 1’article prévoit que la cession de contrat
deviendra opposable au cédé lorsqu’elle lui aura été notifiée, ou lorsqu’il en aura pris acte."

(*) Art. 1216.- "Cet accord peut étre donné par avance, notamment dans le contrat conclu entre les
futurs cédant et cédé, auquel cas la cession produit effet a 1’égard du cédé lorsque le contrat conclu
entre le cédant et le cessionnaire lui est notifié¢ ou lorsqu’il en prend acte...."
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(") " deally, the assignor wants the assignee to step into his shoes and assume all of his contractual
obligations and rights. In order to do that, the other party to the contract must be properly
notified". See: Richard Stim, Op.cit.

(®) See: Laurent Aynés, la cession de contrat et les opérations juridiques a trois personnes,
Economica, Paris, 1984, p191.
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() See: Laurent Aynés, op.cit, p256. " Toute personne qui consert a s’obliger envers une autre est

déterminée par la considération d’un but qu’elle se propose d’attendre par la voie de cette

obligation. Le but fait partie intégrante de la manifestation de la volonté créatrice de 1’obligation.

On peut méme dire qu’il en est I’élément essentiel... 1’obligation n’est qu’un moyen pour parvenir

a un but " “A contrario, quand la modification du contrat est une modification objectif la cession

du contrat n’est pas imaginable et il faudra procéder a la création d’un nouveau contrat,
comprenant une cause nouvelle, correspondante a 1’opération envisagée ".
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(') see: Bridge, Michael G,The nature of assignment and nonassignment clauses, © 2015 The
Author, This version available at: http:/eprints.lse.ac.uk/61892/, Available in LSE Research
Online: May 2015, p.12.

A Codice civile Italiano , available on :
https://www.altalex.com/documents/news/2014/10/29/delle-obbligazioni-dei-contratti-in-generale,
last visit (10/5/2019).
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(")"La cession de contrat n’est pas un mécanisme inconnu du droit frangais, mais il n’était jusqu’a
maintenant reconnu que dans des hypothéses particuliéres, de surcroit ces cessions avaient souvent
lieu a titre accessoire[1]. La possibilité de céder des contrats a titre autonome est — enfin, diront
certains — reconnue de fagon générale dans le droit commun des contrats. L’avant-projet
d’ordonnance ne consacrait qu’un seul article fort lacunaire a la cession de contrat. L’ordonnance
finale contient davantage de dispositions, mais celles-ci demeurent incomplétes ou imparfaites :
elles sont loin de résoudre toutes les questions que ce mécanisme souleve. ....(1)Ainsi la loi
prévoit-elle la cession automatique du contrat de bail d’habitation entre le vendeur et I’acquéreur
lorsque I’immeuble objet du bail est vendu : le contrat de bail est transféré en tant qu’accessoire de
I’immeuble (art. 1743 du Code civil)".

Clément Francois, LA REFORME DU DROIT DES CONTRATS, ATER 4 l'université Paris 1
Panthéon - Sorbonne, IEJ Jean Domat, available on: https://iej.univ-paris|.fr/openaccess/reforme-
contrats/titre3/stitre1/chap4/sect4-cession-contrat/, last visit (10/5/2019).
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(") "Assignment The transfer of a right from one party to another. For example, a party to a
contract (the assignor) may, as a general rule and subject to the express terms of a contract, assign
its rights under the contract to a third party (the assignee) without the consent of the party against
whom those rights are held. Obligations cannot be transferred to a third party except by novation.
An assignment may be either a legal assignment or an equitable assignment"., RESOURCE ID 1-
107-6442, © 2020 THOMSON REUTERS. ALL RIGHTS RESERVED., available on:
https://uk.practicallaw.thomsonreuters.com/1-107-

6442 transitionType=Default&contextData=(sc. Default) &firstPage=true&bhcp=1, last visit
(Y /YY)

(®)"The usual way of assigning the benefit of any debt or other legal thing in action under section
136 of the Law of Property Act 1925. Under that section, the basic requirements for a legal
assignment are as follows:

Only the benefit of an agreement may be assigned.

The assignment must be absolute.

The rights to be assigned must be wholly ascertainable and must not relate to part only of a debt.
The assignment must be in writing and signed under hand by the assignor. Notice of the
assignment must be received by the other party or parties for the assignment to take effect.

() "Equitable assignment: An assignment which does not fulfil the statutory criteria for a legal
assignment. An equitable assignment may be made in one of two ways:

The assignor can inform the assignee that he transfers a right or rights to him.

The assignor can instruct the other party or parties to the agreement to discharge their obligation to
the assignee instead of the assignor. Only the benefit of an agreement may be assigned. There is no
requirement for written notice to be given or received. The only significant difference between a
legal assignment and an equitable assignment is that an equitable assignee often cannot bring an
action in its own name against the third party contractor, but must fall back on the rules governing
equitable assignments and join the assignor as party to the action
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() (1260) "lcreditore puo transferire aatitolo oneroso o gratuito il suo credito, anche senza il

consenso del debitore, purche il credito non abbia carattere strettamente personale o il
transferimento non sia vietato dalla legge...."
(®) See: Bridge, Michael G,Op.Cit, p.15-16.
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(M) LAt yaliadt)

SAY A 4 ek dad)l el gl LAY Gl 3V Gady Lady
O 1A cgaiall S pall & Jamall Aaually (dad) Al ga) e Jae (IS W : aaledlly
olill 13 8y cadde BV a3l Biy Ao sl Sl 4l Jaall anlucy Jiadl)
Jlaall dgal ga (8 Usgmun o5 donall o ) S5l o) g pdl) 48l 3 (51 2S5

(") Art. 1410. Rapporti fra cedente e cessionario. "Il cedente & tenuto a garantire la validita del
contratto...."

(® Art. 1410. Rapporti fra cedente e cessionario.".. Se il cedente assume la garanzia
dell'adempimento del contratto, egli risponde come un fideiussore per le obbligazioni del
contraente ceduto.".

() Art. 1216-1.- "....A défaut, et sauf clause contraire, le cédant est tenu solidairement &
I’exécution du contrat.".

() See: Emmanuel Jeuland, essai sur la substitution de personnes dans un rapport d’obligation,
L.G.D.J, Paris, 1999., p 13.
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3 4 il e diag e GuilS Ll laddthy o3l e ally WS cddla (g
AL Gl Y ads e jaal o leady ) jlacay 88 48l oy (Al el e daL)
gsaoll Alalloda & 4] Jaall §5S8 c2duill aany adaly adde Jladll ¢ sal 4o
Legin Gl @l () alle (Baiundl e ada 2ol i) Bk Qi) e pda Lo laiag
Ll 3NV a2ty o 50 4l Jadl o)) e (e Al sall die an e

oY Al Y (Jiadl s 4l Jad) Fle o ady 3 SN al 55N Ll
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(")« Si I’on considére que la cession de contrat et comparable a la vente d’un lien quelconque, le
cedent serait alors tenu « d’expliquer clairement ce & quoi il s’oblige », ainsi que le prévoit I’article

1602 du code civil ».
VY a () gl (AL ae L) ve ki ()
(3) See:L. Simont, rapport, la cession de bail , la transmission, nol12, p311.
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du\wu\};\‘;@‘u; Jiaall 5 4l Jlaall oy 5 yilae A8Me Ll )
ol (s 45955 ey )5 W mm il e 5o B (g ol 4l sy i) Jiy ile
Al Jladll s Jamall G sa8aiall ddall 3 ga o (Mgl 138 oams (5 s ) Jlaall
oo AU Gl 5V e Jenall 33 o Y cdle Jlaall 4381 sl dala Laiga ¢dils
md\;d\qﬁ;d\
M\M\M\p\ﬁ"\.@m}(\ wn)mw\um@qh}‘w\w;\ﬁ\
L Fa) s dde Jad) Lgale (381 5 13) Jullianall dpuilly

Jinall 4ad o) (Al ase (VE0A) Balall 3 JUasY) Saall o glall cad g
\Jﬁ"\.@jb&.‘\}cjﬁ.}]‘:d@\a&dh&w\:ﬂb}a‘)jﬁmwﬁu\ﬂY\UA\).'E
Uled JUil) 4 ey o) gl b dle Jlaal) dgalga 8 Adbal ) (e Jiaal)
L0 s 138 olas

iall Al e gl 1 A il (o el A Gl ls
Aal 88 udl o) e ol disddl ) (e dedie cilS 1Y) Lo o Sl Ry
Ladie CuilS 1Y) Lagh s cdal o Lgale WYL puall (2 y ol Lo colinalil) Jas 3 ,8Y)
33 sou sa s baca 4y Lasial) agle Jladdl of Al it Lgild cansd Jaadd) o o
e 4 (Y=Y 7)) salall sl ) oot Al (Jaall () o318l ol ga g8 138 5 cJinall
sl b b lgha Jaaal) dadde Jlaal) i al 13) Aaild cidie 88 Al il g

(") See: Emmanuel Jeuland, la cession de contrat, encyclopédie Dalloz, 2000., p 10.

(®) See: Laurent Aynés, la cession de contrat et les opérations juridiques a trois personnes,
Economica, Paris, 1984.p 256.

() Art. 1216-1.-" Si le cédé y a expressément consenti, la cession de contrat libére le cédant pour
I’avenir...".

() Art.1408. Rapporti fra contraente ceduto e cedente." Il cedente ¢ liberato dalle sue
obbligazioni verso il contraente ceduto dal momento in cui la sostituzione diviene efficace nei
confronti di questo.."
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ol ste (V-IYVT) uw\@;s\ A il o i) g callag L;\JS\ (KT
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(") Art. 1216-3.- "Si le cédant n’est pas libéré par le cédé, les siretés qui ont pu étre consenties
subsistent. Dans le cas contraire, les siretés consenties par des tiers ne subsistent qu’avec leur
accord. Si le cédant est libéré, ses codébiteurs solidaires restent tenus déduction faite de sa part
dans la dette.".

(®) The usual way of assigning the benefit of any debt or other legal thing in action under section
136 of the Law of Property Act 1925. Under that section, the basic requirements for a legal
assignment are as follows:

Only the benefit of an agreement may be assigned.

The assignment must be absolute.

The rights to be assigned must be wholly ascertainable and must not relate to part only of a debt.
The assignment must be in writing and signed under hand by the assignor.

Notice of the assignment must be received by the other party or parties for the assignment to take
effect.

(®) See: Larroumet, Les operations a trois personnages, these bordeaux, 1986, p.295.
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Ma dgde Jaal) JB (e ada (of B ) quiadl J oWl aga (s ptadY) ¢ gilal
JdBad) A ga ABud) Jaawdils AY) ) Ll cddd) Jlaal)

Jlaall cpall Ailin et Lgild Ladlil) dial) Al a3 Clinalill jume L
Gosile cad Jaall il S Sy edid () saniaal) cJimall alile Ledasiad Jasa Y ey
o3 I s il aall sl HUET a8 5 cay Jlaall dall e 20U cila V) A8,

(") Art. 1216-1."....A défaut, et sauf clause contraire, le cédant est tenu solidairement &
I’exécution du contrat.".

(®) Art.1408. Rapporti fra contraente ceduto e cedente." ... Tuttavia il contraente ceduto, se ha
dichiarato di non liberare il cedente, puo agire contro di lui qualora il cessionario non adempia le
obbligazioni assunte. Nel caso previsto dal comma precedente, il contraente ceduto deve dare
notizia al cedente dell'inadempimento del cessionario, entro quindici giorni da quello in cui
l'inadempimento si ¢ verificato; in mancanza ¢ tenuto al risarcimento del danno".

())Equitable assignment :An assignment which does not fulfil the statutory criteria for a legal
assignment. An equitable assignment may be made in one of two ways:...Only the benefit of an
agreement may be assigned. There is no requirement for written notice to be given or received.
The only significant difference between a legal assignment and an equitable assignment is that an
equitable assignee often cannot bring an action in its own name against the third party contractor,
but must fall back on the rules governing equitable assignments and join the assignor as party to

the action.
A o oGl Haad) ¢ Sl aea e (9)
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(") Art. 1216-3.-" Si le cédant n’est pas libéré par le cédé, les siretés qui ont pu étre consenties
subsistent. Dans le cas contraire, les siretés consenties par des tiers ne subsistent qu’avec leur
accord..."
T e iy VAN e il aa el Gz damsl) g seiall aeal 30,0 xe o ki (1)
v Ua ¢YAAe A ‘E‘)ALH\ ‘g_'iu}:}n ‘}_5‘) &m}q ‘JL.;’..Y\ e dlanall .\jﬁﬂ\ ‘u"““"“ u_,.:\_d\
() The section 136 of the UK Law of Property Act 1925. Under that section, the basic
requirements for a legal assignment are as follows:....Notice of the assignment must be received
by the other party or parties for the assignment to take effect.
Y e Gl aa el ol ae AUl ae 3k ()
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(l) See: Anelli franco, Cessione del contrcatto, in R.D.C, 1996, P.291.

(®) See: Laurent Aynés, Op.cit, p.733

(®) See: Lachiese Christophe, le regime des exceptions dans les operations juridues a trois
personnes en droit civil, these, Bordeaux, 1996, p.522.

() Art. 1216-2.- "Le cessionnaire peut opposer au cédé les exceptions inhérentes a la dette, telles
que la nullité, I’exception d’inexécution, la résolution ou la compensation de dettes connexes. Il ne
peut lui opposer les exceptions personnelles au cédant...."

SV Ga Gl sl e a2k ()
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(") Art. 1409. Rapporti fra contraente ceduto e cessionario. "Il contraente ceduto pud opporre al
cessionario tutte le eccezioni derivanti dal contratto, ma non quelle fondate su altri rapporti col
cedente, salvo che ne abbia fatto espressa riserva al momento in cui ha consentito alla
sostituzione.".
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