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Documents Signed Under A mistake
(Studying in English law)
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Abstract

Mistake in English law is of three types (common mistake) in which the
two parties know the intention of the other and accept it, and (mutual
mistake) in which the contracting parties falls in mistake and the intent of
one party contrary to the other and (Unliteral mistake) in which only one
of the contracting parties is in mistake , and the other contracting party is
either aware of the mistake or presumed to be aware of it. If one of the
contracting parties argues that there is a common mistake, then this means
an acknowledgment of the existence of an agreement, i.e. the presence of
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the offer, acceptance and intention to contract.but There is no correct
match between the offer and acceptance, and therefore there is no
contract, and this is the effect of mistakenly signing the contractual
documents.
Keywords: (mistake - decument - contractual document - non my deed-
signature - different evidence)
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™, See : Dr .Arthur linton corbin ,corbin on contracts ,A comprehensive treatise on the
working rule of contract law , formation of contract , west publishing co., 1963, p 82

(A contract may be defined as an agreement which is either enforced by law)
@ See :Treitel , An outline of the law of contract , 2nd edition , butter worths ,London, 1979 ,

& Recognlsed by law as affecting the legal rights or duties of the parties)
). See : A.G.Guest , Chitty on contract , 25th ed , vol 1, sweet & maxwell , London ,1983 , p

(there may be said to be three basic essentials to the creation of contract : agreement ,

contractual intention and consideration )
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®) See: A.G.Guest, op.cit, p 25

(The normal test for determining whether the parties have reached agreement is to ask

whether an offer has been made by one party and accepted by the other , the courts apply an

objective test : if the parties have to all outward appearances agreed in the same terms upon

the same subject-matter)
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m, (In case of Lewis vs. Clay, the defendants signed as witness in a particular deed by a third
party. They couldn’t see the full documents and when they asked to see, they were told that
they didn’t need to see the full documents, only their signature was needed. What they were
actually signing was a promissory note to pay Lewis as sum of 11000 pounds. Their plea
of non est factum was successful because they were not negligent in the sense that they
made steps to be sure of what they 5|gned although they were mlsled)
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The Protection of signer from mistakenly signed
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™ See : F.R.Davies , Contract, 3rd edition ,Sweet & Maxwell, London , 1977, p110

sln general , a person who signs a contractual document is bound by its terms )

? . Pierre Bonassies and others , formation of contract ,vol 1 , stevens & sons , London ,
1968 , p 469

(Lord wright has said that the general presumption is that the parties have provided for every
essential term of their bargain)

@ see : F.R.Davies , Contract , op. cit, p 110 .

(In general , a person who signs a contractual document is bound by its terms whether e has
read the document or not

but at the end of the sixteenth century , English law developed a special defence to protect
illiterate persons who had executed deeds which had been incorrectly read over to them .this
is the defence of non est factum , by which the signer pleaded that the instrument was " non
my deed )

¥ see : Treitel , op.cit, p123

(That the alleged contract was void because "the mind of the signer did not accompany the
signature)

®) "See : P.S.Atiyah , J. Beatson ,D.R.Harris ,Chitty on Contract , 25th edition , vol 1, sweet &
Maxwell , London, 1983 ,p 58
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(Even where all the other requirement of a contract are satisfied it is still possible for an
agreement to fail to qualify as a contract)
M. See : Catharine MacMillan & Richard Stone , Elements of the law of contract , University of
London, 2004, p 47
(An enforceable contract requires certainty of terms .., If the terms of an agreement are
uncertain or vague, courts will not find a contract exists. Courts will not create an agreement
between the parties. In a number of circumstances, courts will use various devices to ensure
that terms which might appear uncertain are, in fact, certain. It may be possible to determine
what the term is from the usage in the trade. A vague or meaningless term may be ignored)
@ _see: Treitel, An outline of the law of contract , 2nd edition , butter worths , 1979, p123
( In the 19th century , these cases were rationalized by saying that the alleged contract was
void because "the mind of the signer did not accompany the signature , but the mere fact that
this is so does not , as we have seen , suffice to make a contract void for mistake . Under the
objective principle , the contract will , on the contrary ,generally be upheld . it will only be
void in the exceptional cases discussed above ; and the only one of these that is likely to be
relevant in the present context is the case in which the mistake of one party is known to the
other . Usually , the signature of the mistaken party is procured by some kind of fraud ; and if
the document purports to be a contract between the mistake and the fraudulent party , the
contract may be held void without infringing the objective principle)

.See : Lachlan McKnight: what Are the Consequences of a Mistake in a Contract? October
7, 2021, https://legalvision.com.au
If you discover a mistake in a contract, one consequence may be that the contract
becomes void ab initio. This means that the court takes the contract as not existing, based on
this mistake. Alternatively, it can rule that the parties never lawfully entered into the contract.
“), See : J.R. Spencer « Signature, Consent, and the Rule in L'Estrange v. Graucob The Cambridge
Law Journal Vol. 32, No. 1 (Apr., 1973), pp. 104-122 (19 pages)
https://www.jstor.org/stable/4505642
(The claimant, L’Estrange, contracted to purchase a slot machine for cigarettes from the
defendant, Graucob, and the agreement included an express clause stating ‘This agreement
contains all the terms and conditions under which | agree to purchase the machine specified
above and any express or implied condition, statement, or warranty, statutory or otherwise
not stated herein is hereby excluded’. The machine proved to be faulty and the claimant thus
brought an action against the defendant, alleging that the machine breached the Sale of
Goods Act by not being of merchantable quality. The defendant asserted that the statute was
made irrelevant by the express clause, and that he was not in breach of the agreement they
had made. The claimant responded she had been unaware of the clause as she had not
properly read the agreement and it ought not apply.
The Court of Appeal found for the defendant, determining that the express provisions of the
contract were binding and effectively excluded the relevance of statutory sales provisions.
Furthermore, the fact that the claimant had not properly read the contract did not impact its
validity, as in signing the contract she consented to be bound by its contents. Significantly
this case emphasizes the Court’s respect for sanctity of contract).
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M see : F.R.Davies , Contract,op cit , p110
gn general , a person who signs a contractual document is bound by its terms )

). See :Stephanie waddams , the law of contracts , 6th edition , Aurore canda law book , 2012
, P98
(the law has developed a number of restrictions on the scope of the plea, which are designed
to keep it within narrow limitis)
®) _ see : F.R.Davies , Contract , 3rd edition ,Sweet & Maxwell, London , 1977, p 110.
(In general , a person who signs a contractual document is bound by its terms whether e has
read the document or not ; he may , for example , be bound by an exemption clause of which
he is quite unaware , but at the end of the sixteenth century , English law developed a special
defence to protect illiterate persons who had executed deeds which had been incorrectly read
over to them .this is the defence of non est factum , by which the signer pleaded that the
instrument was " non my deed)
(*) Section 1/1 from (The family law reform 1969 ) states : (...a person shall attain full age on
attaining the age of eighteen ..)
(5 ) Section 2/1 from (The mental capacity Act 2005) states : (a person lacke capacity in
relation to a matter if at the material time he is unable to make a decision for himself...)
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(1) Section 1/1 from (The infants Relief Act 1874) states : ( Contract by infants ,except for
necessairies , to be void )
(* ) Section 1/1 from ( Minors’ contract Act 1987) : Disapplication of Infants Relief Act 1874
..The following enactments shall not apply to any contract made by a minor after the
commencement of this Act -..)
@ see in the same meaning : David barker and Geoff Monahan , Essential contract law , 2nd
edition ,Cavendish publishing , london ,2001, P 86
There are three such restrictions :(
First : Restrictions relate to the persons who can rely on the doctrine - The doctrine was
originally devised to protect illiterate persons ; and it might be thought that it should not
apply at all to persons who could read the document but failed to do so.
N 0a e Y en) ¢ gl drala (oIS AN B dhad) g la ¢ Siind) dsan waa 2, ()
®)  see : Charles y ¢ chew , the application of the defence of est non factum : Anexploration
of its limits and boundaries , 13 Uwslir , 2009 . p 87
(In Avon Finance Co Ltd v Bridger 17 the majority of the English Court of Appeal rejected the
guarantors’ defence of non est factum commenting that it was not possible on the facts of the
case to find that the guarantors had ‘exercised such reasonable care as was appropriate in
the circumstances in entering into the transaction’. There, a chartered accountant in a good
practice had on his coaxing made his elderly parents unwittingly execute a second mortgage
over their home in order to secure his debt. When the son’s payments fell into arrears, the
plaintiffs sought to recover the loan by bringing an action for possession against the
defendants who relied on the defence of non est factum. The Court of Appeal was not willing
to enforce a transaction entered into without independent advice where the terms of such a
transaction were unfair and where there had been an inequality of bargaining power together
with undue pressure exerted on one party or for the benefit of the other. In the
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circumstances, the son had brought undue pressure to bear on the defendants by misleading
them as to the nature of the documents both for his own benefit and that of the plaintiffs, and
accordingly, the defendants’ bargaining power was impaired by their ignorance of the true
situation. For these arguments, the court would not uphold the transaction and the appeal
was accordingly dismissed)
Requirements For see : Olanrewaju olamid ,The princip;es of non est factum,available in 0
The Application Of The Plea Of Non Est Factum
Before a plea of non est factum can be entertained, two requirements have to be fulfilled.
They are:
1. A fundamental difference: What this means is that there must be a fundamental difference
between what was intended and what was accomplished by the document.
In the case of case of Bagot vs. Chapman[3], the object intended was a power of attorney,
what was accomplished by the document was a mortgage of property.
If the difference between what was intended and what was accomplished by the document is
similar, the plea of non est factum would not be applied. In the case of Gallie vs. Lee the
object intended was disposition of property by way gift but the object accomplished was a
disposition by way of sale. It was held that the rule would not apply since both end results
were similar
@ see : Charles y ¢ chew ,op.cit , p87
(The signatory must have made a fundamental mistake as to the nature of the contents of the
document being signed, having regard to the intended practical effect of the document; and
the document must be radically different from the one the signatory intended to sign.
¢ A5 gal) 4 ghal) Aeaily ana gl (g RN (8 s (M) gl ) gAY (B Ay Y para (S La ) B 038 Jua gL ()
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™ _ see : Bell v. Lever Bros 1932.
(Mr Bell was the managing director for five years of a company that was owned by Lever Bros
Ltd. Mr Bell had traded for personal profit during his employment, which was contrary to his
contract with the company. Without knowledge of this, Lever Bros Ltd made an offer of
redundancy to Mr Bell, terminating his contract and offering a £30,000 payment as
compensation.
The main issue in this case was whether the redundancy contract that was created and
accepted by Mr Bell, could be void by common mistake, due to later finding out about his
personal trading. Lever Bros Ltd argued that this concealment and misconduct was a breach
of his duty that was detailed in his employment contract.
The court held that the contract was not void, as the mistake was not an ‘essential and
integral’ part of the contract. The personal trading that had happened during the employment
was not related to the subject matter of the contract and was said to be minor compared to
the profits Mr Bell had made for Lever Bros Ltd. Only a mistake to the identity of the parties
or of subject matter to the contract, as well as an item’s quality, would be able to successfully
negate consent and therefore void a contract, as if it had never existed. The mistake must be
essential to the identity of the contract.)
@ | see : William Geldart , Introduction to English law , 9th ed , oxford university press , New
York , pp 129-130
(Omitting to do something which a reasonable man would do , or the doing of something
which a reasonable man would not do more shortly , one may say that it is a failure to use
Broper care in one's conduct)

). See : J.G.Pease , Philip A.London , law of contract , Butterworth & co. , London , 1925, p
37

(when a contract has been put into writing and signed by the parties as their contract , the
parties are taken to have assented to all the terms and neither party can be heard to say that
he had not read it or did not know , understand or assent to its contents ).
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M see : Treitel , An outline of the law of contract , op.cit, p 124

(In the actual case a widow of seventy-eight wanted to help her nephew to raise money for the
purposes of his business and to do so on the security of her house .A document was
presented to her which she did not read because her glasses were broken . she thought that
it was a deed making a gift of the house to her nephew , but in fact it purported to be a sale of
the house to an intermediary called Lee , through whom the nephew had arrange to raise the
money . Lee then mortgaged the house to a building society , but did not pay the purchase
price to the widow , nor did he pay over any money to the nephew in accordance with the
arrangement between them. It was assumed that the widow was the sort of person who could
rely on the doctrine of non est factum , but it was held that her mistake was not serious
enough to bring the doctrine into operation . her purpose in executing the document was to
help her nephew to raise money on the security of her house , and the document was in fact
intended to serve that purpose , though by a different route from that envisaged by her , it is
worth nothing that the effect of the decision was to protect the innocent third party ( the
building society ) which had advanced money on the faith of the document . similarly , a
person cannot rely on the doctrine if he sign a document containing blanks which are later
filled in otherwise in accordance with his directions).

@ see: Treitel , An outline of the law of contract , op.cit , p 125

(A further ground for the decision in Gallie v. Lee was that the plea of non est factum could
only succeed if the person raising it showed that he or she was not careless in signing the
document. The standerd of care here seems to be a subgective one , depending on the actual
capacities of the signer ; but even an elderly widow of moderate educational attainments
should not sign a document transferring her house, without at least making sure that the
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transfer is in favour of the right person . the question of carelessness is one of fact in each
case

™ (In the case of Play vs. Poland & Morris, the defendant signed a document believing it to
be in respect to a dissolution of partnership. In effect, the document was one which placed
liability on him to indemnify other partners in case of loss. The court held that since he didn’t
make attempt to read the document or know its content, the plea of non est factum would not
be applicable.
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