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Supervision of Constitutional Judiciary on
Legislative Omissions
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Abstract

In general, the jurisdiction of constitutional judiciary is the examination
of legal provisions in which the legislator had regulated a constitutional
subject, and the clarification of compatibility of these provisions with the
constitutional rules. However, the legislator may draft incomplete or
insufficient provisions despite covering all aspects of the topic, which is
known, in jurisprudence, as the Legislative Omission. In addition, the
constitutional judiciary has not specifically referenced the legislative
omission in legal systems, but it used the terms and phrases that refers to
the concept of legislative omission, which it had emphasized that the
omission is considered a constitutional flaw that the appealed legislative
provision is required to be considered unconstitutional in terms of the
insufficient rule it contained or the unconstitutionality of legislative
regulation.

The supervision on the constitutionality of laws includes both the
positive and the negative behavior of the legislator represented by the
abstention from enacting laws, which may lead to legal gaps that may be
exploited by the executive authorities resulting in an overlap in
jurisdiction.

The constitutional subversion has witnessed a clear development on the
legislative omission as the constitutional judiciary was hesitant in
applying it because it had considered the abstention of legislator to
legislate as a part of its discretion, but then developed its position to
consider legislative omission unconstitutional and subject to its
supervision. Nonetheless, constitutional systems differ in how to address
the issue of legislative omission, whether it was full or partial, where they
codify some topics or part of them thereof.
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