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Eighth Opinion of the Advisory Board to the United Nations
Convention on Contracts for the International Sale of Goods
Calculation of compensation in accordance with Articles (75 and
76) of this Agreement
Translation: Dr. Mohammed Abdul Aziz Al-Akaili
Imam Jaafar Al-Sadiq University / Dhi Qar Branch
Abstract:

Referred to as the Eighth Opinion of the Advisory Board of the United
Nations Convention on Contracts for the International Sale of Goods, for
calculating compensation in accordance with Articles (75 and 76) of this
Agreement.

Rapporteur: Professor John Way, Gotanda, Villanova University School
of Law, Villanova, Pennsylvania, USA. Adopted by the Advisory Board of
the United Nations Convention on Contracts for the International Sale of
Goods after its twelfth meeting in Tokyo, Japan, on (15 November 2008)[7.
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53 58 1(CISG-AC) adbasll A sall auall 3 gial Basiall aa¥l) BN (5 i) Cudaal) *
Sl S ey (0mn) dadas /@l K & Jaall gl ol dgae Lgeedy dals
Ol Basial) aed) 485 agd acal o3lii] o3 M5 il daals /(gke (15S) ol sl
(o) N 22 5all ] 8 Boelinally g ks (CISG) @bl (A5l s sk
e lalhadl Gany S5 g A pel) 2200 ) il e i Uie 5 W) ) o5 of 3505
3 el sgll Gty Lahy cmanin il 8 530 Lgen i cila ) Al Ll Ll il
slaul s ilbadll S5 o juaii ) Ll Ayl el )i 5l 4 g8 48 jae Lgia anaii La Lien 53
A 5 ARG 0 13 ai e g3 (an yiall) W jaae oo L e Lalilis as o)l
el Lo 1 Ll
http://www.cisgac.com/file/repository/CISG_AC Opinion 8 English.pdf
daleiall ac) gl) (VY -VE) sl ada3 Laiy A4SV o34 (e (V)5 c£0) a)sall il
Adea S Gl b gl e 5 Y1 el e el i 0 (S LS il seill,
3 (3 (AAs AV 5 (AT 5 A cAv g (N5 8y Ay Vg ¢T) lsall Gy & k)
sy
agds el e (YY) saldl Gan LS AEAY) sda e (VT -VE) dsall Lkl ]
Oe Rime Clslie] e (Av 5 V) sl atiy (VYY) sald) kil il sl
SV oda (e (A ¢ V) sl lai) s pesdl)
See H. Stoll & G. Gruber in P. SCHLECHTRIEM & |. SCHWENZER,
COMMENTARY ON THE U.N. CONVENTION ON THE INTERNATIONAL
SALE OF GOODS, 2d edition, Oxford, New York, 2005, art. 74 q 2; J.
HONNOLD, UNIFORM LAW FOR INTERNATIONAL SALES, 3d edition,

Kluwer, The Hague, 1999, & 403 (citing TREITEL, REMEDIES, 1998, 82).
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® See P. HUBER & A. MULLIS, THE CISG - A NEW TEXTBOOK FOR STUDENTS
AND PRACTITIONERS, Sellier, Miinchen, 2007, § 13(VII)(1).]
O O p ) e QA s ad (YY) 53l s 0 8YL (VT (VO) clislall Jaas
Gay 3 el Ll aae o V) by dllae o) jaly humiall Cajlall 36 Y (Vo) sald)
LA e (VV) saled) lail i) Cagdty amdy M) (YY) salall 8 ) Gl
soladll dd e 4 el g ladl) akaill b e jaliall aadll )8 Ll il el
(Yo s [0 s 1) el il deluall
il o claaY %) (CISG) A8EY Aaill (VY £9) ab ) () aSaill sl o) LS
b bl Ay diel) b b Al e dealil i ) Cadat ael il Cay i)
salally (V1) salall a s il sadll o Jpemnll i of X (Sayy (A d8ia
13) (Alay Alalaay ALl ) Tuaiall Coplall (e iy 31 ) Cagaty o) IV (Y (VYY)
8o ygunall Alli (o Sl G Hleal) o e JSEn5 @l als e dlld s
| (V) oLl g 3yl

8 p. SCHLECHTRIEM, CALCULATION OF DAMAGES IN THE EVENT OF

ANTICIPATORY BREACH UNDER THE CISG, 2006, §§ I, lll (available at
http://www.cisg-online.ch/cisg/FS%20Hellner.pdf) (“SCHLECHTRIEM,
CALCULATION OF DAMAGES”); see also CISG-AC Opinion No. 6,
Calculation of Damages under CISG Article 74 (Spring 2006).

 See SCHLECHTRIEM, CALCULATION OF DAMAGES, op. cit. (stating “the
‘abstract calculation of damages under the market price rule may
initially produce odd results if current prices for the goods are
decisive” and that “windfall profits could be controlled and avoided to
a certain extent under the duty to mitigate damages contained in Art.
77 CISG”).

19 see GERMANY, LG Miinchen (Furniture case), 6 April 2000, CISG-
Online.ch 665, English translation available at
http://cisgw3.law.pace.edu/cases/000406g1.html .

.CISG s (Vo) salall Ll
i ) il

13 See Stoll & Gruber, op. cit., art. 75, 9 1.
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1% See V. Knapp, in C. BIANCA & M. BONNELL, COMMENTARY ON THE
INTERNATIONAL SALES LAW, THE1980 VIENNA SALES CONVENTION,
Giuffre, Milano, 1987, art. 75 4 2.1. Both the UNIDROIT Principles and
the PECL contain provisions similar to Article 75 of the Convention. See
UNIDROIT Principles art. 7.4.5; PECL art. 9:506.

.Stoll & Gruber, op. cit., art. 76 9 5 :_kil .CISG ¢ (20) salal) il '°
CISG ¢ (00) Balal) las)
CISG (e (Vo) Baall kait ™

18 See Stoll & Gruber, op. cit., art. 75 9 6; see also ARBITRAL AWARD, ICC
8128/1995 (Chemical fertilizer case), CISG-Online.ch 526, English
translation available at
http://cisgw3.law.pace.edu/cases/958128i1.html .

19 See ARBITRAL AWARD, ICC 8128/1995 (Chemical fertilizer case), CISG-
Online.ch 526, English translation <available at

http://cisgw3.law.pace.edu/cases/958128i1.html> (factors such as time

constraints on the aggrieved party will be considered in determining
whether the price of a substitute transaction was reasonable); see also
Stoll & Gruber, op. cit., art. 75 9 6.

20 See Secretariat Commentary, art. 71 [draft counterpart to CISG art. 75],
1 4 (available at
http://cisgw3.law.pace.edu/cisg/text/secomm/secomm-75.html ). The

Secretariat Commentary is on the 1978 Draft of the Convention; there
exists no official commentary on the CISG. Nevertheless, the
Commentary reflects that Secretariat’s impressions of the purposes and
effects of the Commission’s work and provides a helpful analysis of
official text of the CISG. See A. KRITZER, GUIDE TO PRACTICAL
APPLICATIONS OF THE UNITED NATIONS CONVENTION ON CONTRACTS
FOR THE INTERNATIONAL SALE OF GOODS, Kluwer, 1990 (“[The
Secretariat] Commentaries are the closest available counterpart to an
Official Commentary on the Convention and, when they are relevant,
constitute the most authoritative citations to the meaning of the
Convention that one can find.”).

1 See Stoll & Gruber, op. cit., art. 75 9 7.

22 See Secretariat Commentary, op. cit., art. 71 q] 5.
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2 gee, e.g., GERMANY, OLG Hamburg (Iron molybdenum case), 28
February 1997, CISG-Online.ch 261, English translation available at
http://cisgw3.law.pace.edu/cases/970228g1.html .

% sSee, e.g., GERMANY, OLG Disseldorf (Shoe case), 14 January 1994,
CISG-Online.ch 119, English translation available at
http://cisgw3.law.pace.edu/cases/940114g1.html (ruling three months

reasonable period for sale of seasonal goods).

> see GERMANY, OLG Hamburg (Iron molybdenum case), 28 February
1997, CISG-Online.ch 261, English translation available at
http://cisgw3.law.pace.edu/cases/970228g1.html (allowing calculation

under Article 75 despite no formal avoidance of the contract, when
necessary to uphold general fairness under the principle of good faith).
See Stoll & Gruber, op. cit., art. 75 9 5.

%6 See GERMANY, OLG Bamberg (Fabric case), 13 January 1999, CISG-
Online.ch 516, English translation available at
http://cisgw3.law.pace.edu/cases/990113g1.html (calculation under

Article 75 inappropriate when aggrieved buyer made cover purchase
prior to avoiding the contract). In such case, damages may be calculated
under Article74.

7 See Knapp, op. cit., art. 76 § 2.4; see HONNOLD, op. cit., § 410.1.

28 See Secretariat Commentary, op. cit., art. 71 99 3-4.

> See id. at 9 4.

¥ Seeid. at 9 6.

1 See Knapp, op. cit., art. 75 § 2.6.

32 See GERMANY, OLG Hamm (Frozen bacon case), 22 September 1992,
CISG-Online.ch 75, English translation available at
http://cisgw3.law.pace.edu/cases/920922g1.html (declaring that
Article 76 should be used in this circumstance).

3 See id.

3% See Stoll & Gruber, op. cit., art. 75 9 9.

3 See id.
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. See Stoll & Gruber, op. cit., art. 75 9 9.

Yo Vg sl salae JSUm ol cpm 8 (V) 5alal) 6o S3 G ye RSV Babas )

el ()5S Latie Ciliay gl lua 406 Allia Jal poa 5 sY) 2 gaall ) 96 (salia
i ) (sais AU Alles il padl ol Lsle i cilgine L ALl
(V.E.7-Y80) ol sall Hhil 5ol eda cand dagiill Gt ) e i) st 4] alda
dsiall el salae e (00 11 2001 1) sl G g anal) (sale (e
TSI
258l P8 (galaeg Vg uisll (g3l ailly .See HONNOLD, op. cit., § 415
Cophll §onll jad Gaysdl) drpa Lo i ¥ G al bl e s sY)
(1.£.V) salall 1 lail Adla) ey gty Adladl) 4] G gad MAdbal) Aadid" )il
Tans 2509Y) sal) G5l (salie (g (00 1) Balall XSy o) gy sl (53l (a
Ganil) 5 A el il gl e Jpemnlly (LULC.C) oSl 2 sall (o il () )
o 4 i) Bgndl aad (ymgail) drpa Jaad Y Ledie (il S Gl b L)
sSM G al e (VIYRY Ve 12Y 88) 5 (Y)Y o A-Y §) alsall Hlail | )huaia
See Stoll & Gruber, op. cit., art. 75 9 10; see FLECHTNER, Remedies
under the New International Sales Convention: The Perspective from
Article 2 of the U.C.C., 8 J.L. & COM. pp. 53, 97-107 (1988) at 53, 95.
See AUSTRALIA, Downs Investments v. Perwaja Steel, Supreme Court
Queensland, 17 November 2000, CISGOnline.ch 587 (awarding seller
cost associated with chartering new vessel to deliver goods to
substitute buyer).
See Stoll & Gruber, op. cit., art. 75 9 10; see also UNITED STATES,
Delchi Carrier S.p.A. v. Rotorex Corp., U. S. Court of Appeals (2d
Circuit), 6 December 1995, CISG-Online.ch 140 (noting that labor
expenses associated with plant shutdown due to breach might be
available if they were variable costs).

Jil [ttt YA Z s «(Shoe case) slaall dumd & Zalaly) aliy S daSas cod
L2 A alaadl agu ) clad il s cailll Cnie ) ALY Sl I (V44T
Lass Al 5 jleally o gl Qi willl Lgmds Al ) dll 5 el Geud (e oL
W of bl o alsl) e OIS (53 F ) e Ayl 6 plll e (iadd A

Sl
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by Alaidl Gl gall g jlaally o)l Jaill e Giliay g2 e (1990 e
Mghale )5 dpmall bl

dpm8) s slaidl (CISG-Online.ch 526) (ICC 8128/1995)a; aSaill ) i uad *°
faade GibSh Jadl (i) pp sl aeld Al 8 Ll mie)s (RS saeuY)
Cumiy (Al diia 8 deadiud) suaall GLSY) Gl caibiadl alad b 4sladiny
= (V390 aanns [V (S 1) el o(Alil 8 0al) A je) el deSas Sl
(lealos oy ol alis pe )R] L g) pd el VYL (Blaii Cliay ol ria)

%6 See Stoll & Gruber, op. cit., art. 75 9 11.

%7 See GERMANY, LG Minchen (Furniture case), 6 April 2000, CISG-

Online.ch 665, English translation available at
http://cisgw3.law.pace.edu/cases/000406g1.html .

8 See id.

9 See GERMANY, OLG Hamburg (Jeans case), 26 November 1999, CISG-
Online.ch 515, English translation available at

http://cisgw3.law.pace.edu/cases/991126gl.html (citing danger of

double recovery).
>0 See Stoll & Gruber, op. cit., art. 75 9 11.
(O V.0) bl ol sl fsale e ans sl Galadll ale ISy kil
°2 See CISG art. 76(1); cf. U.C.C. §§ 2-708(1) (seller’'s market price
damages), 2-713 (buyer’s market price damages); see also FLECHTNER,
op. cit., at 99 (discussing the differences between the U.C.C.’s manner
for measuring market price damages and method set forth in the
CISG).
salal nsar b padl) o Jeany o Heial) Gishall (g3aY1 (e 4ils Jas gl LS T
(VE) 53l o g Lgle Jgeanll sy o 00 Y (V1)
Y o3a (e (V) 52kl lasl
>> See GERMANY, OLG Hamm (Frozen bacon case), 22 September 1992,
CISG-Online.ch 75, English translation available at
http://cisgw3.law.pace.edu/cases/920922g1.html (noting that in the
presence of a substitute transaction, concrete calculation of damages

under Article 75 prevails over abstract calculation under Article 76).
*® See Stoll & Gruber, op.cit.,art. 76 91 1.g
>’ See Secretariat Commentary, op. cit., art. 72 [draft counterpart of art.
76 CISG] 1 2.
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*8 See E.A. FARNSWORTH, FARNSWORTH ON CONTRACTS, 3d edition,
Aspen, New York, 2004, p. 252; see also P. SCHLECHTRIEM, UNIFORM
SALES LAW - THE UN-CONVENTION ON CONTRACTS FOR THE
INTERNATIONAL SALE OF GOODS, Manz, Vienna, 1986, p. 97.

>? See Knapp, op. cit., art. 76 § 2.4. See also J. ZIEGEL, THE REMEDIAL
PROVISIONS IN THE VIENNA SALES CONVENTION: SOME COMMON
LAW PERSPECTIVES, in N. GALSTON & H. SMIT, eds., INTERNATIONAL
SALES: THE UNITED NATIONS CONVENTION ON CONTRACTS FOR THE
INTERNATIONAL SALE OF GOODS, M. Bender, New York, 1984, § 9.05
Jialls ¢(V7) salall Tetia LS e 15 mial) (5ol (e (V.£.7) alsall (gsind
e Gl sl Clual LS (9100 V) Linle (8 a5 5Y) 2siadl ) 98 (oalie Ciianias

REBVRgRI
AEEY) 03 e (V/YT) Ball sl

%2 See Stoll & Gruber, op. cit., art. 76 ] 3.

%3 See SCHLECHTRIEM, CALCULATION OF DAMAGES, op. cit., §§ IV. 1, 3(b).

* See id.

% See Stoll & Gruber, op. cit., art. 76 4 5; see also Summary of Records of
Meetings of the First Committee, 37th Meeting, Consideration of the
Report of the Drafting Committee to the Committee, Article 71 and 72
[became CISG article 75 and CISG article 76], 7 April 1980, available at:
http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting37.html .

% See ESTONIA, Tallinna Ringkonnakohus (Novia Handelsgesellschaft
mbH v. AS Maseko), 19 February 2004, CISG-Online.ch 826, English
translation available at
http://cisgw3.law.pace.edu/cases/040219e3.html (holding seller was
required to provide adequate proof as to existence of current price

for tomato paste in order to recover damages under Article 76).

See Knapp, op. cit.,, art. 76 § 3.3; see also Official Comment to
UNIDROIT Principles, art. 7.4.6 9 2 (“This will often, but not
necessarily, be the price on an organised market.”). However, “goods
which are made under special order by the buyer” may necessitate
that damages be calculated under Article 74 instead of Article 76. See
F. ENDERLEIN & D. MASKOW, INTERNATIONAL SALES LAW, Oceana,
New York, 1992, art. 76 § 2.
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%8 See GERMANY, OLG Celle (Vacuum cleaners case), 2 September 1998,
CISG-Online.ch 506, English  translation available  at:
http://cisgw3.law.pace.edu/cases/980902g1.html (stating  “[t]he
current price is the price that is generally charged for goods of the same

kind in the respective industry under comparable circumstances”); see
also B. NICHOLAS, The Vienna Convention on International Sales, 105
L.Q. REV. 230, 1989, Fn. 30. To determine if the goods are comparable,
a tribunal may look to CISG Article 35, which sets forth the requisite
factors for conforming goods. Cf. ARBITRAL AWARD, ICC 8740 (Russian
coal case), 1 October 1996, CISG-Online.ch 1294.
i M) ymanl) il g lall ™ 15 s gl (oobae g (T, £.V) 50l e Bulaill mia gy
el s e o cleaddl o adadl s Jlie s gee Jaean oy 3 jadly 45 )l60 syan
O il a5 Agigall Claliiall o (soladl andl Sl Jils e Jpeasll (S
Jsoaisdl tsdle e (Y LELY) Bl e an ) Galaill lail g Al jobiaa o
Sle gl (PECL) 2sos¥) 2siall sl (salia o (e a2l e JSAL ol Gy
138 23a5 Y Ll W) el el s dial) r G A (5 sbi Gy sai e easll
058 (sl (e (00V 1) saladl Ll Sl Gdadl 4l pail) b allaadll
(PECL) (s2505Y) 25l
% See ARBITRAL AWARD, CIETAC (Silicon and manganese alloy case), 1
February 2000, CISG/2000/01, English translation available at
http://cisgw3.law.pace.edu/cases/000201cl.html (appropriate to
apply a percentage reduction when current price is based on goods of
superior quality to those of avoided contract). See ARBITRAL AWARD,
CIETAC (Silicate-iron case), 18 April 1991, CISG/1991/01, English
translation available at
http://cisgw3.law.pace.edu/cases/910418cl.html (inappropriate to
use published price of goods that did not incorporate the same

delivery terms as the avoided contract).
e A8 o3 gk Jils See Stoll & Gruber, op. cit., art. 76 9 11 v
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.See Knapp, op. cit., art. 76 §§ 2.9.1-2.9.3 . Auiwy cllgiy)
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Ol L Bale adl ) Sl aa el oladl Gslall e (V) salall camd Gl
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LaSlaall (5 seall ap S5 juiiie geud e 5ole DAY OIS 1Y) Gl aay JDAYL 48
8 sl (glatl) ol b Bl s iy g (i aid (JUgY) oSa i 8
.See FLECHTNER, op. cit., at 99-100."F&wdll ) paidl o jlall 4 ale (oAl < )

3 See Stoll & Gruber, op. cit., art. 76 q11.

"* FLECHTNER, op. cit., at 99. This double test was apparently adopted
because some delegates felt that the test in the draft article (the time
when the aggrieved party first had the right to avoid the contract) was
too vague, and because others were concerned that the substitution of
the time of actual avoidance might enable the aggrieved party to
postpone avoidance to take advantage of a fluctuating market. On the
other hand, the time of delivery was not generally suitable either
because there might not have been any delivery as in the case of an
anticipatory repudiation. Thus, the final text of Article 76 was regarded
as an appropriate compromise. See J. ZIEGEL in REPORT TO THE
UNIFORM LAW CONFERENCE OF CANADA ON CONVENTION ON
CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS, 1981 (available
at:
http://www.cisg.law.pace.edu/cisg/text/ziegel76.html ).

> See SCHLECHTRIEM, CALCULATION OF DAMAGES, op cit., Preliminary
Remarks.

7®See id., §§ I11(2)(c), (d).

7 See Secretariat Commentary, op. cit., art. 71 9 4.
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8 See ENDERLEIN & MASKOW, op. cit., art. 76 § 11.
8 See Knapp, op. cit., art. 76 § 3.4.
8 See Stoll & Gruber, op. cit., art. 76 4 10.
8 See ENDERLEIN & MASKOW, op. cit., art. 76 § 11.
8 See HONNOLD, op. cit., § 413.
8 See Knapp, op. cit., art. 76 § 3.7.
87 See Secretariat Commentary, op. cit., art. 72 4 8.
8 See Knapp, op. cit., art. 76 § 2.7.
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9% see Stoll & Gruber, op. cit., art. 76, n. 39.
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