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The discretion of the courts in moving constitutional control at the
mechanism of automatic referral (comparative study
Karrar .K. madloul Maitham H sharif
KaraarKareem0O@gmail.com maithamhandheld@yahoo.com

Abstract
One of the most important features of constitutions is the transcendence of

all laws, and in order for legal systems to maintain this transcendence, some of
them have resorted to the principle of judicial oversight over the
constitutionality of laws, so there are many means by which a legal text whose
constitutionality is questionable reaches the constitutional judiciary, and one of
these means is the means of referral. spontaneity by the subject courts, if they
are in doubt about the constitutionality of a legal text that they want to apply in
a dispute before them, and according to this method, these courts have the
discretionary power to convey the legal text whose constitutionality is
questionable to the constitutional judiciary, and all of them have taken From
the Iragi and Egyptian legal systems by means of automatic referral

The subject courts can refer texts that they deem to be in violation of the
constitution, whether that violation is formal or substantive, and that the
discretionary power that these courts enjoy in automatic referral does not mean
that this assessment is focused on the authority in assessing whether the
constitutional issue is referred to the constitutional judiciary or not. Rather, it is
focused on the assessment of these courts for the violation of this issue of the
Constitution, and therefore the subject judge, if it appears to him that the legal
text that he intends to apply in a dispute before him is contrary to the
Constitution, he must refer it to the constitutional judiciary, otherwise it is
considered a denial of justice, which means that it is not He has no authority to
assess the referral or not, if he considers that the text unconstitutional .
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