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Exceptions to The Principle of Independence in The Bank Letter of
Guarantee: A Comparative Analytical Study

Russel Adel Hamid Prof. Dr. Mohammed Jassem Mohammed
University of Thi—Qar / college of Law
Roooll347@gmail.com lawcouncil4@utqg.edu.iq
Abstract:

The letter of guarantee represents one of the most important forms of
bank credit created by banking custom as an alternative to the use and
exchange of money, and it is one of the services that banks provide to
their customers. The letter of guarantee is distinguished by its inclusion of
a very important principle that almost makes it distinct from other forms
of credit, such as guarantees, which is the principle of independence. That
is, the bank's obligation towards the beneficiary is independent and
separate from the customer's relationship with the beneficiary, and from
the customer's relationship with the bank. This principle represents an
embodiment of the idea that commercial behavior is independent within
its relationships, which are divided into three relationships, so that one of
them is independent of the other relationship. The study attempts to prove
that protecting the client's interests must take precedence over adherence
to the principle of independence, if that adherence leads to placing the
client in the position of a weak party that leads to wasting his rights to
preserve the interests of the beneficiary, the institution, and the banking
community. The practical application of the bank letter of guarantee
created exceptions to the principle of independence and the bank’s
commitment to the beneficiary. This obligation is not supposed to be
completely independent and far from the protection of the client,
especially if the beneficiary’s claim includes fraud, abuse, or bad faith.
This is what the study attempts to explain.

Keywords: Letter of Guarantee, Banking Operations, Independence,
Fraud and Abuse by The Beneficiary.
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