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This paper search the occurrence of seller‟s fundamental breach under the 

Convention on Contracts for the International Sale of Goods (CISG) in 

cases where the cure of such breach is still possible without causing 

unreasonable delay or inconvenience to the buyer. This issue implies a 

kind of conflict between the buyer‟s right to avoid the contract and the 

seller‟s right to enforce it despite his failure to perform. This article 

distinguishes between the seller right to cure prior to the time of 

performance and after the time of performance. It explores the scholarly 

and judiciary views in this area; and defends the view that, the seller has 

an unconditional right to cure fundamental breach as long as the time 

allowed for performance has not lapsed. However, if the projected 

performance time has passed, the buyer has immediate right to avoid the 

contract as set out in article 49 (1) a CISG regardless of the seller‟s ability 

and willingness to cure. 

 الملدص

الهزف مً ٍشا البحح ٍْ عضض ّتحلٔل اتجاٍات الفكُ ّالكضاء بصزر التعاصض المتراءٖ بين 

مً الاتفاقٔ٘ ّحل البائع في محاّل٘ إصلاح الإخلال  94ارٗ حل المشترٖ في فغذ العكز ّفل الم

مً الاتفاقٔ٘. اس لا خلاف في اٌ للبائع حل غير  94الجٍْضٖ ّالابكاء علٙ العكز ّفل المارٗ 

مشضّط لإصلاح الإخلال الجٍْضٖ طالما اٌ ادل التيفٔش المتفل علُٔ في العكز لم يحل مٔعارِ. 

ال٘ مشْب٘ بالمنْض ّعزو الْوْح في الحالات الي  ٓكٌْ ّلكً معالج٘ الاتفاقٔ٘ لهشِ الح

فَٔا ٍشا الاصلاح ممكيا، بعز فْات مٔعار التيفٔش، رٌّ التغبب بمضآك٘ اّ تأخير غير 

معكْل باليغب٘ للنشترٖ.  حٔح اختلف الفكُ بين أّلْٓ٘ حل البائع في الحفاظ علٙ العكز 

بالفغذ. ّلتحلٔل ٍشا الخلاف ّالمْاطى٘ بين ّالاعتنضاص في تيفٔشِ ّبين حمآ٘ حل المشترٖ 

ٍشِ الاصاء تم تكغٔه ٍشا البحح الى ثلاخ مطالب: خصصيا المطلب الاّل لبٔاٌ حل البائع في 

اصلاح اٖ اخلال بالعكز قبل فْات مٔعار التيفٔش. ّٓياقش المطلب الجاىٕ الاصاء المدتلف٘ بصزر 

ائع اصلاح الاخلال الجٍْضٖ بعز فْات مٔعار التظاحه بين حل المشترٖ في فغذ العكز ّحل الب

التيفٔش. ّخصصيا المطلب الجالح لبٔاٌ اتجاٍات الكضاء بصزر ٍشِ المغأل٘. ّيخلص البحح الى 

اٌ محاّل٘ البائع اّ قزصتُ علٙ اصلاح الاخلال الجٍْضٖ لا ٓؤثض علٙ حل المشترٖ في فغذ 

ئع في اصلاح الاخلال الجٍْضٖ مكٔز بعزو مً الاتفاقٔ٘ قز دعلت حل البا 94العكز لاٌ المارٗ 

 اعتدزاو المشترٖ لحكُ في فغذ العكز.
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INTRODUCTION 

Perhaps the most troubling question for courts applying the CISG has 

been whether the breach could be fundamental in situations where, after 

the projected time of performance has passed, the cure of such breach is 

still possible without unreasonable delay or inconvenience for the buyer. 

This troublesome question stems from the contradictory interpretation of 

the principle of favor contractus  and the provisions relating to the 

remedy of contract avoidance, in particular, Articles 25, 48 and 49 CISG. 

Favor contractus means adopting a solution to maintain the valid 

existence of a contract, whenever possible, against the unilateral 

premature termination by one of the parties.  This principle is important 

in the international sale contracts because the goods sold are transferred 

across international borders and mostly over long distances, and this risks 

their damage in transport, creates additional costs of insurance, carriage, 

and export and import complexities. To some extent, this fact has shaped 

the concept that the breach is not fundamental as long as a cure is 

possible. In other words, only if the seller‟s attempt to remedy the breach 

was unsuccessful, can the buyer avoid the contract for fundamental 

breach. The UNIDROIT Principles make it unequivocal that curable 

breach is not fundamental and the right to cure is not precluded by notice 

of termination.  The CISG, on the other hand, provides no clear answer 

whether a chance to cure would prevent the breach from being 

fundamental. It is worth examining if the CISG differs from the 

UNIDROIT Principles on this issue of curing breach by the seller. The 

CISG distinguishes between the seller right to cure prior to the time of 

performance and after the time of performance; therefore, this paper will 

be divided into three sections to discuss the cure prior to the time of 

performance, cure after the time of performance, and third section to 

discuss the CISG‟s case law on this issue. 

1- CURE PRIOR TO THE TIME OF PERFORMANCE 

The seller‟s right to cure non-conforming goods or documents prior to the 

time of performance is relatively non-controversial.  This has been seen 

as possible areas for the application of the general principle of 

preservation of the contract.  If the seller has delivered the goods prior to 

the date set for delivery by the contract, Articles 34 and 37 CISG 

expressly grant him an unfettered right to cure. The seller, up to the 

contractual time of delivery, is entitled to cure any lack of conformity in 
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the documents,  deliver any missing part or make up any deficiency in the 

quantity of the goods delivered, deliver goods in replacement of any non-

conforming goods, or remedy any lack of conformity in the goods.  The 

possibility for the seller to cure averts the avoidance of the contract by the 

buyer.  If the breach of non-conformity was effectively cured before the 

delivery date, the buyer cannot then be said to suffer a detriment that 

substantially deprives him of what he was entitled to expect under the 

contract.  In addition, the buyer‟s refusal to allow cure prior to the time of 

performance is by definition a breach of good faith obligations because 

the buyer must enable the seller to perform his obligations. In this 

situation of curing defective performance before the due date of delivery, 

a fundamental breach can only occur in the form of anticipatory breach 

within the meaning of Article 72(1) CISG  . 

1. CURE WHEN PROJECTED PERFORMANCE TIME HAS PASSED 

The CISG does not permit a definite conclusion in respect to the seller‟s 

right to cure if the projected time of performance has passed. Article 48 

(1) CISG provides that the seller may, even after the date of delivery, 

remedy at his expense any failure to perform his obligations provided that 

the remedy takes place within a reasonable time and without causing 

unreasonable inconvenience to the buyer. However, the opening phrase of 

Article 48 (1) makes seller‟s right to cure subject to the buyer‟s right of 

avoidance in Article 49 CISG.  If the requirements of Article 49 CISG are 

met, the buyer‟s right to avoid the contract takes precedence over the 

right to cure. The controversy here is whether the possibility of cure has 

to be taken into account when it comes to determine whether the seller‟s 

breach was fundamental in the sense of Articles 25 and 49 CISG.  There 

are two views can be identified: 

 

1) Curable Breach Is Not Fundamental 

The first view sees “an intimate relationship between cure provisions and 

fundamental breach”.  Most commentators agree that a breach is not 

fundamental as long as repair is possible within a reasonable time and 

without causing the aggrieved buyer unreasonable inconvenience or 

uncertainty of reimbursement by the seller.  The opening clause of Article 

48(1) CISG states that it is “subject to Article 49”. However, this does not 

necessarily mean that the curability of the defect must not be regarded 

when it comes to examining the concept of fundamental breach.  
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Furthermore, the purpose of Article 48(1) would be frustrated if the buyer 

were allowed to avoid the contract before giving the seller an opportunity 

to cure the defect.  Thus, a breach that can be cured in accordance with 

the requirements of Article 48(1) CISG will usually not be regarded as 

fundamental unless the seller refuses or fails to cure. However, 

exceptions may be admitted where the buyer has a particular and 

legitimate interest in being allowed to avoid the contract immediately . 

2) .The Occurrence of Fundamental Breach Is Independent 

from the Seller‟s Right to Cure 

Some authors,  on the other hand, argue, that “there is no requirement in 

the Convention requiring an injured party to give a breaching party an 

opportunity to cure before exercising the right of avoidance”.  The 

seller‟s right to cure operates independently of the distinction between 

fundamental and non-fundamental breaches. An offer to cure should not 

be considered in determining fundamental breach. The imprecise 

elements, such as cure within reasonable time, unreasonable 

inconvenience or unreasonable uncertainty would weaken the concept of 

fundamental breach because these hinge the non-fundamentality of the 

breach on receiving a rightful offer to cure which, in its turn, would 

burden the buyer with the risk of evaluating the offer as either a rightful 

one or one based on mere expectancy. In addition, defining fundamental 

breach in the light of a feasible repair would render meaningless the 

buyer‟s right to require substitute goods under Article 46(2) CISG.  In 

practice, the buyer‟s right to require substitute goods would be limited to 

those situations where repair is impossible because the buyer would be 

barred from requiring substitute performance whenever the seller offers a 

cure. Such a result was certainly not in the minds of the drafters as they 

had originally dedicated all of Article 46 CISG to the right to require 

substitute goods . 

It is worth to distinguish between the qualified and unqualified right to 

cure. The unqualified right refers to a general right to cure, subject to a 

certain timeframe and other objective limitations which the breaching 

party may exercise independent of any thing the buyer may do in respect 

to that breach. A qualified right means that the breaching party‟s right to 

cure depends upon the buyer‟s failure to use some power or exercise 

some right that renders cure unavailable. The seller‟s right to cure is an 

unqualified right for any non-fundamental breach; while it is qualified 
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under Article 49(1) CISG. The opening of Article 48(1) states that it is 

“subject to Article 49” and this creates a hierarchy in the terms cure and 

avoidance. The buyer may avoid the contract where the seller‟s breach 

amounts to fundamental breach regardless of whether the seller offers to 

cure or not. This conclusion is supported by Article 48(2) which suspends 

the buyer‟s right to declare the contract avoided during any curative 

period requested by the seller. The buyer‟s refusal to accept cure, 

according to Article 48(2), has no legal effect other than to maintain his 

power to avoid the contract effective. Thus, the seller‟s right to cure is 

qualified upon the buyer‟s acceptance, whether by assenting or failing to 

refuse the seller‟s curative offer . 

Defining fundamental breach as incurable breach or one that the seller 

refuses to cure makes international sales unnecessarily uncertain. Buyers 

become uncertain whether they are entitled to avoid the contract with the 

breaching seller and they pursue an alternative means of obtaining the 

goods they want. The sellers, on the other hand, must also be certain of 

their rights in contracts across national borders where their ability to 

dispose of the goods is more limited. The seller‟s rights can be protected 

effectively according to Article 48(2) and 48(3) CISG.  However, the 

uncertainty of whether the curable breach amounts to a fundamental 

breach would worsen the buyer‟s position because they would be 

uncertain whether the seller would cure or not, or know whether the cure 

would be successful. 

3) CISG‟S CASE LAW 

In case law, there are some reported cases where some courts have stated, 

mostly in the obiter dictum, that the buyer‟s right to avoid the contract is 

contingent upon giving the seller a proper opportunity to cure.  Such 

statements do not necessarily mean that curable breach is not 

fundamental. These statements may be a result of particular 

circumstances in these cases or they may refer to the seller‟s unqualified 

right to cure because the breach was not fundamental from the outset.  In 

addition, such statements could be interpreted to mean that if the seller 

refuses or fails to cure, the buyer may restore his right to avoid the 

contract if he had already lost it . 

A good example where the court held that there was no fundamental 

breach if there was a serious offer to cure the defect is the judgment of 

the Koblenz Court of Appeals on 31 January 1997.  The Court stated that 
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in order to “determine the occurrence of a fundamental breach regard is to 

be had not only to the gravity of the breach, but also to the willingness of 

the seller to cure the defect”. This must be read restrictively in the light of 

the post breach negotiations between the parties in that specific case. In 

this case, a sale of acrylic blankets had gone wrong. The seller had 

broken an exclusive distribution agreement, the delivered goods were 

defective and five acrylic blanket rolls were missing. The buyer refused 

to pay the purchase price because of these allegations but he had never 

declared the contract avoided. Attempts to settle the dispute in the 

presence of the Spanish manufacturer of the goods, who had offered to 

make a substitute delivery against payment of the purchase price, were 

unsuccessful and were rejected by the buyer. The Koblenz Court of 

Appeals found that the buyer‟s notice of non-conformity was not specific 

enough. The buyer had communicated that five rolls of acrylic blankets 

were missing but did not specify how he wished the seller to cure this 

defect in the spirit of Article 39 CISG. Therefore, the buyer could not 

declare the contract avoided as per Article 51(1) CISG as he had lost the 

right to rely on a lack of conformity. In particular, a declaration of the 

buyer could not be interpreted as a declaration of avoidance as the 

subsequent conduct of the buyer was incompatible with such an 

interpretation according to Article 8(3) CISG. In the case at hand, the 

Court excluded the presence of a fundamental non-conformity, including 

lack of both quantity and quality,  because the buyer, who had lost his 

right to avoid the contract, had unjustifiably rejected the seller‟s offer to 

remedy the non-conformity by delivering substitute goods. This was not a 

result of applying Article 48(1) CISG since the Court expressly 

acknowledged the prevalence of the buyer‟s right to avoid the contract 

over the seller‟s right to cure. In the quoted statement above, there was no 

doubt that the Court referred to the revival of the buyer‟s right to avoid 

the contract upon a seller‟s failure to cure the defect.  Therefore, this 

decision cannot rightfully serve as an example of the reliance of the 

fundamentality of the breach upon the seller‟s intention to cure. In the 

case law, it is by no means certain that the courts give precedence to the 

buyer‟s right to avoid the contract over the seller‟s right to cure where the 

breach of the seller is fundamental. The buyer is entitled to avoid the 

contract for fundamental breach immediately without being obliged to 

accept the seller‟s offer to cure . 
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CONCLUSION 

The understanding of the relationship between the occurrence of 

fundamental breach and the seller right to cure is important to evaluate 

the buyer‟s right to avoid the contract according to Article 49 CISG. The 

right to cure non-conformity under Articles 34 and 37 CISG is a means to 

limit the injured buyer‟s right to avoid the contract. If the seller‟s attempt 

to remedy the defects was unsuccessful, the buyer may avoid the contract 

only if the breach was fundamental . 

The curability of fundamental breach would not preclude the buyer‟s 

right to avoid the contract. Articles 48 (2) and 49 CISG give priority to 

the buyer right to avoidance rather than seller‟s attempt to cure. When a 

seller does not deliver the goods in a timely manner or presents 

fundamentally non-conforming goods after the projected date for 

delivery, Article 48 permits the seller to cure the defective performance, 

subject to article 49 CISG, if it does not result in unreasonable delay, 

unreasonable inconvenience or uncertainty of reimbursement by the seller 

of expenses advanced by the buyer. Because article 48 (2) entitles the 

buyer to reject sellers offer to cure, the buyer‟s right to avoidance 

precedes over seller‟s right to cure fundamental breach in all cases when 

the projected time of performance has passed. The occurrence of 

fundamental breach is independent from the seller‟s right to cure. 
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did not deprive the buyer of what he was entitled to expect under the contract: 

France 26 April 1995 Appellate Court Grenoble (Marques Roque Joachim v. Manin 

Rivière) [Available at: http://cisgw3.law.pace.edu/cases/950426f2.html]; Germany 2 

March 1994 Appellate Court München (Coke case) [Available at: 

http://cisgw3.law.pace.edu/cases/940302g1.html]; for contra view regarding these 

decisions see Robert Koch. „The Concept of Fundamental Breach of Contract under 

the United Nations Convention on Contracts for the International Sale of Goods 

(CISG)‟ (1999) Review of the Convention on Contracts for the International Sale of 

Goods (CISG) 1998, Kluwer Law International 177, 255. 

25. The unsuccessful attempt to cure may amount as a fundamental breach entitles 

the buyer to avoid the contract Germany 1 February 1995 Appellate Court 

Oldenburg (Furniture case) [Available at: 

http://cisgw3.law.pace.edu/cases/950201g1.html]; Germany 14 August 1991 District 

Court Baden-Baden (Wall tiles case) [Available at: 

http://cisgw3.law.pace.edu/cases/910814g1.html]; see also Koch, „The Concept of 

Fundamental breach‟, (n 303) 156. 

26. Germany 31 January 1997 Appellate Court Koblenz (Acrylic blankets case) 

[Available at: http://cisgw3.law.pace.edu/cases/970131g1.html]; This case 

recurrently cited as an example of precedence of the seller‟s right to cure over the 

buyer‟s right to avoid the contract. See: Koch, „The Concept of Fundamental 

breach‟, (n 303) 253-254; Alastair Mullis, „Avoidance for Breach under the Vienna 

Convention: A Critical Analysis of Some of the Early Cases‟ (n 292) 343; Graffi, 

„Case Law on the Concept of “Fundamental Breach” in the Vienna Sales 

Convention‟, (n 296) 345; Peter Huber, „CISG: The Structure of Remedies‟, 

(January 2007) 71 Rabels Zeitschrist für ausländisches und internationales 

Privatrecht, 13-34, 23. 

27. The buyer had failed to prove the conclusion of a distributorship agreement; 

therefore, the question whether breach of such agreement constitute a fundamental 

breach remained undecided. However, the court stated that the breach of a secondary 

obligation under the contract, like that deriving from an exclusive distributorship 

agreement, if proved, may amount to a fundamental breach giving a right to avoid 

the contract (Art. 49(1) (a) CISG.) 

28. But see different analysis of this case by Koch, „The Concept of Fundamental 

breach‟, (n 303) 253-254; Alastair Mullis, „Avoidance for Breach under the Vienna 

Convention: A Critical Analysis of Some of the Early Cases‟, (n 292) 343; Graffi, 

„Case Law on the Concept of “Fundamental Breach” in the Vienna Sales 

Convention‟, (n 296) 345; Peter Huber, „CISG: The Structure of Remedies‟, 
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(January 2007) 71 Rabels Zeitschrist für ausländisches und internationales 

Privatrecht, 13-34, 23. 

29. Italy 24 November 1989 Court of First Instance Parma (Foliopack v. 

Daniplast) [Available at: http://cisgw3.law.pace.edu/cases/891124i3.html]; Germany 

17 September 1991 Appellate Court Frankfurt (Shoes case) [Available at: 

http://cisgw3.law.pace.edu/cases/910917g1.html]; Germany 1 February 1995 

Appellate Court Oldenburg (Furniture case) [Available at: 

http://cisgw3.law.pace.edu/cases/950201g1.html];  Germany 25 June 1997 Supreme 

Court (Stainless steel wire case) [Available at: 

http://cisgw3.law.pace.edu/cases/970625g2.html]; ICC Arbitration Case No. 7531 of 

1994 (Scaffold fittings case) [Available at: 

http://cisgw3.law.pace.edu/cases/947531i1.html]; Yovel, „The Seller‟s Right to 

Cure‟ (n 288) 10-11; Graffi, „Case Law on the Concept of "Fundamental Breach" in 

the Vienna Sales Convention‟ (n 296) 345. 
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