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The constitutionality of positive discrimination
According to the Constitution of the Republic of Iraq of 2005
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Summary

There is no doubt that the principle of equality and equal opportunities is one of
the well-established human principles that nations and peoples are keen to adhere to
in all areas of life, as no human society exists in the presence of differences stemming
from gender, color, religion or origin, and this principle is one of the strongest and
most influential principles In content, because all human beings must be equal in
principle in bearing public costs and burdens and enjoy public rights and freedoms,
however, the principle of equality before the law may make an exception in special
laws that give discrimination to some groups and privileges that differ from other
groups of society for reasons that require that according to conditions and philosophy
that are contained in their reasons for legislation.

The question is, is this discrimination before the law contrary to the constitution
and enjoys legal legitimacy? Does the constitutional judiciary allow it if the
constitutionality of those laws is challenged? What is the position of constitutional
jurisprudence on this discrimination and is it a positive discrimination or is it a
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discrimination that breaks the cohesion of a single society.

That exception may affect the principle of non-discrimination between groups of
society and give a privilege to one group at the expense of another in society, such as
appointment to state departments, admission to graduate studies, extension of job
service, or the permissibility of double monthly salary, which angers groups not
covered by those privileges, and finds it in violation of their constitutional right to
The law’s obligation to treat everyone equally without favoring one over the other,
and it may push them to go to the Federal Supreme Court to challenge the
unconstitutionality of those laws, arguing that they exceed the principle of equality
before the law and equal opportunities, in which they persist in social justice.
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